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EDITOR’S FOREWORD

Persons with disabilities (PwDs) represent the most vulnerable, excluded and marginalized
group in the society of Bosnia and Herzegovina. Difficulties and barriers encountered daily by
the PwD population range from fulfilling basic life needs to accessibility, and the right to educa-
tion and work. Although Bosnia and Herzegovina ratified the United Nations Convention on
the Rights of Persons with Disabilities, as well as its Optional Protocol, on March 12,2010, and
the Convention entered into force on April 11 the same year, the overall situation of PwDs has
continued to deteriorate at an alarming rate.

Though the Policy in the Area of Disability was adopted by the Bosnia and Herzegovina Coun-
cil of Ministers in 2008, and the 2010-2014 Federation of Bosnia and Herzegovina Strategy
for Equalization of Opportunities for Persons with Disabilities and Strategy for Improvement
of the Social Position of Persons with Disabilities in Republika Srpska, 2010-2015 have been
adopted, still no single register of PwDs exists. 10% of the population of Bosnia and Herzego-
vina is estimated to suffer from some form of physical, sensory, developmental or intellectual
disability, while 30% of the population is directly or indirectly affected by its consequences. The
PwD population is frequently exposed to multiple forms of marginalization and discrimination,
and the basis for exclusion of its members contains numerous aspects — primarily disability, then
gender, age, and ethnic affiliation. PwDs are also the social group most severely affected by pov-
erty and unemployment. Nearly two-thirds of all adult PwDs live near or below the poverty line,
and employed PwDs are most often paid minimum compensations for their work. Some general
reasons for the high PwD unemployment rate is this group’s lack of marketable knowledge and
skills, the overall weakness of the economy in Bosnia and Herzegovina, low employment capaci-
ties, and infrequent and sporadic creation of new jobs.

Education and training is another field where the rights of PwDs are disregarded under current
legislation. Although laws and legal documents contain and emphasize the right to education
for all persons under the same conditions, the actual situation is different. The primary obstacles
facing PwDs in education relate to architecture, urban planning and availability of information,
followed by: unequal access to educational institutions; the need to overcome prejudices; and
maladapted textbooks and instructional aids. Access to information is another difficult and sig-
nificant barrier for PwDs, as most information sources are inaccessible to them due to physical
or other barriers such persons encounter, due to various sensory impairments.

This situation clearly reflects inconsistencies in the implementation of the United Nations Con-
vention on the Rights of Persons with Disabilities, particularly: Article 5, which stipulates that
all persons are equal before the law, and enjoy the right to equal protection and equal benefits of
the law, without discrimination; Article 24, which elaborates the right of PwDs to education,
which belongs to all persons, without discrimination and on a basis of equal opportunity, and
which requires states to ensure inclusive education on all levels; and Article 27, which enshrines
the right of PwDs to work, on an equal basis with others, and to earn a living by employment
freely chosen or accepted in a labor market and working environment that is open, inclusive and
accessible to such persons.

Recognizing the position of PwDs and the difficulties they encounter, the Social Inclusion
Foundation in Bosnia and Herzegovina (SIF in BiH) has, from the very beginning of its work
in 2010, provided direct support to PwD organizations and PwDs themselves in gaining rights
and improving living conditions and inclusion in society. Motivated by the understanding that
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the needs and problems of the PwD population are far more pronounced and widespread than
those of other vulnerable groups that it supports, the SIF in BiH in its most recent year of opera-
tion (2013-2014) placed focus exclusively on the PwD population, specifically on the employ-
ment and self-employment of PwDs. Consequently, in 2013-14 support has been provided to the
implementation of ten PwD employment and self-employment projects run by non-governmen-
tal organizations and enterprises.

Seeking to contribute as much as posible to exerting stronger and longer-term influence on the
enhancement of employment and self-employment of PwDs — and thereby to addressing this
population’s crucial existential issues — the “We are here — An Analysis of the Current State of
all Persons with Disabilities and their Options for Employment and Self-Employment in Bos-
nia and Herzegovina’ was prepared, with participation from some of the most eminent experts
in the field of disability in Bosnia and Herzegovina, and of representatives of institutions with
competence in this field. The authors sought to present the issue of the position of PwDs in the
area of employment and self-employment from the perspective of their professional experience,
and to offer recommendations for addressing existing shortcomings.

In the first chapter entitled ‘Analysis and Recommendations for the Prevention of Discrimina-
tion in the Area of Employment of Persons with Disabilities’, author Ms. Elvira Beglija (Asso-
ciation of Paraplegics and Poliomyelitis Patients of the Federation of Bosnia and Herzegovina)
concentrates on the discrimination PwDs face in the labor market, and on possible ways to
overcome or mitigate this problem. In the following chapter “The Concept of ‘Disability’ in
the Legal Framework — Status and Trends’ Ms. Dubravka Halepovi¢ (Initiative for Better and
Humane Inclusion — IBHI) presents an overview of the legislative framework that regulates
rights and obligations in the area of employment of PwDs in Bosnia and Herzegovina, the Euro-
pean Union and on an international level. In the chapter ‘Policies in the Area of Disability in
the Federation of Bosnia and Herzegovina (1996-2013)’, Dobrica Jonji¢ (Federation of Bosnia
and Herzegovina Ministry of Labor and Social Policy) presents a brief overview of the legislative
and regulatory framework of the Federation of Bosnia and Herzegovina in the area of disabil-
ity, on the implementation of laws and policies in practice, and of (un)equal treatment of PwDs
as a consequence of methods used to address their status, rights and benefits under the current
system. PhD Ljubo Lepir (Republika Srpska Ministry of Health and Social Protection) covers
the same or similar issues, problems and possible solutions in Republika Srpska in the chapter
entitled ‘Assessment of the Status of the Support System for Persons with Disabilities in Repub-
lika Srpska’.

Taking into account the importance of the Federation of Bosnia and Herzegovina Fund for
Professional Rehabilitation and Employment of Persons with Disabilities, and the Republika
Srpska Fund for Professional Rehabilitation and Employment of Invalids as the most important
institutions for the central theme of this analysis, PhD Ivica Marinovi¢ (Federation of Bosnia
and Herzegovina Fund for Professional Rehabilitation and Employment of Persons with Dis-
abilities) presents the Fund’s approach, in the chapter ‘An Overview of the Situation and Status
of Persons with Disabilities from the Perspective of the Federation of Bosnia and Herzegovina
Fund for the Professional Rehabilitation and Employment of Persons with Disabilities’. He also
outlines its results to date, and possibilitics to enhance its operations and services. Ms. Sandra
Trkulja (Republika Srpska Fund for Professional Rehabilitation and Employment of Invalids)
covers the same topic from the perspective of the Republika Srpska Fund.

AN ANALYSIS OF THE CURRENT STATE OF ALL PERSONS WITH DISABILITIES
AND THEIR OPTIONS FOR EMPLOYMENT AND SELF-EMPLOYMENT IN BOSNIA AND HERZEGOVINA



WE ARE HERE

The intent and the desire of the editor and authors has been to present the current situation
of PwDs in Bosnia and Herzegovina in a detailed, professional and comprehensive manner
through this analysis, and to offer concrete, realistic and viable guidelines and recommenda-
tions for enhancing the prospects of employment and self-employment of PwDs. We sincerely
hope that we have at least partially succeeded in our effort, and that this analysis will benefit the
widest circles of stakeholders and target groups and contribute to the prompt, systematic and
long-term realization of the right to work, as a basic human right of persons with disabilities.

nkons’ - fapre’ Koo

Ranka Ninkovié-Papi¢
Director
Social Inclusion Foundation in Bosnia and Herzegovina (SIF in BiH)

AN ANALYSIS OF THE CURRENT STATE OF ALL PERSONS WITH DISABILITIES
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Elvira Beslija

ANALYSIS AND RECOMMENDATIONS FOR THE
PREVENTION OF DISCRIMINATION IN THE AREA OF
EMPLOYMENT OF PERSONS WITH DISABILITIES

Introduction

Rarely is any domain of social and human reality so marked by incongruity between the norm
and reality, as is the case with the field of rehabilitation and employment of persons with
disabilities.

The fundamental intent of professional rehabilitation and employment of persons with disa-
bilities is found in its socioeconomic rationale, which also constitutes its fundamental goals
— economic independence, supporting of their families through work, and overcoming the psy-
chological barriers that traditionally separate persons with disabilities and those without. The
resocialization of persons with disabilities, their self-confidence and belief in their own abilities
are directly related to their working contributions.

In our community, the initial stages of the rehabilitation of persons with disabilities are mainly
in line with world standards, but, for various reasons, momentum is lost when it comes to
employment, although it constitutes a major part of rehabilitation. Despite educational attain-
ment or professional skills, persons with disabilities encounter a series of obstacles, from employ-
ers’ prejudices to maladapted workplaces, and in the current context of economic crisis and pri-
vatization, they are first to lose their jobs when competing against able-bodied persons.

Analysis of the Current Situation and Status of all Persons
with Disabilities (PwDs) in Bosnia and Herzegovina

In the field of employment, alongside physical obstacles, prejudices about persons with disabili-
ties and their abilities and work capacity constitute the greatest problem. This is compounded by
the misalignment of current educational processes with the needs of the labor market.

Employment and work are the final stages of professional rehabilitation. An analysis of the situ-
ation of unemployed persons with disabilities relative to the rest of the unemployed population
reveals certain differences:

e alower level of educational attainment;
e  greater age;
e shorter and less satisfactory work experiences;

o employed PwDs receive lower monthly wages relative to persons without disabilities.

AN ANALYSIS OF THE CURRENT STATE OF ALL PERSONS WITH DISABILITIES
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The employment and work of persons with disabilities is of special importance for any society,
because this constitutes a signiﬁcant sector of the population who have diminished options, and
who find it harder to become employed. Various models have been applied to promote employ-
ment of persons with disabilities.

The models of employment and work of persons with disabilities are a reflection of the political
heritage and of society’s developmental guidelines for the relationship between individuals and
the community. As well as this, they are a consequence of inherited and developed legal poli-
cies that regulate corresponding social relations, of economic heritage, of the current level and
intended course of development, and of social heritage and the direction of the development of
social relations, which act as a base for social consciousness, cultural development, the develop-
ment of social disciplines, and the influence of religion among other social factors.

According to Convention 159 on Professional Rehabilitation and Employment of Persons
with Disabilities” (International Labor Organization, 1983), the purpose of professional reha-
bilitation is to enable persons with disabilities to secure and retain appropriate employment, to
advance in such employment, and to integrate and reintegrate PwDs into society. Experiences in
the field of professional rehabilitation indicate that the greatest difficulties arise when it comes
to employment.

Employment and work play an important role in an individual’s life. For a human being, work,
in addition to its economic dimension, also has vital social and psychological functions, and is
a source of social status and prestige. Employment enhances a person’s sense of satisfaction with
life, and affects the individual’s psychological structure. Professionally active persons have more
self-respect and are more successful. Employment also affects the health; full-time employment
has been shown to reduce the likelihood of an individual’s health deteriorating. Although the
significance of work relative to the wellbeing of individuals has been confirmed in general, this
cannot be taken to apply to everyone.

One of the major consequences of disability is an increased social isolation, and diminished
social inclusion of individuals, that does not come as a result of their intention to isolate them-
selves from society. Relative to the rest of the population, PwDs feel insufficiently involved in
the community for the following reasons: the community does not encourage their inclusion;
they lack the income to permit participation in various segments of community life; and they
are not sufficiently informed.

Two employment models are predominant:

e employment in the open labor market;

e  protected employment.

The universal model sets a goal of employing persons with disabilities in the open labor market.
The following special forms of employment exist in the open labor market:

e business units in the open economy;

o supported employment;

o self-employment.

However, there will always be some persons with disabilities who, due to the nature of their dis-
abilities, cannot work in the open labor market. This is why the protected employment model
was developed, which contains the following forms of protected employment:

AN ANALYSIS OF THE CURRENT STATE OF ALL PERSONS WITH DISABILITIES
ANDTHEIR OPTIONS FOR EMPLOYMENT AND SELF-EMPLOYMENT IN BOSNIA AND HERZEGOVINA
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e sheltered workshops;
e labor centers;

e occupational centers.

A Brief Overview of the Legal and Constitutional
Framework of the Status and Rights of PwDs at a State
Level in Bosnia and Herzegovina

The legal framework in Bosnia and Herzegovina:

As the issues of work and employment are governed by laws and other regulations, the regula-
tory framework for labor and the employment of persons with disabilities needs to be analyzed,
as a precondition for implementation of employment policies.

The regulatory framework for labor and employment does not exist on a state level, but on an
entity level, and it is based on international rules, which become part of domestic legislation
upon signature, accession or ratification.

The right of persons with disabilities to employment and professional rehabilitation is guaran-
teed by the constitutions of each entity, and controlled by laws and other regulations.

Bosnia and Herzegovina and its entities guarantee in their constitutions the highest level of
internationally recognized human rights, and undertake to ensure that all citizens equally and
fully enjoy and exercise these rights. This includes the rights to work, employment, and protec-
tion from discrimination on any basis, and consequently on the basis of disability.

The following documents regulate the employment sector in Bosnia and
Herzegovina:

e The Constitution of Bosnia and Herzegovina;

e The Constitution of the Federation of Bosnia and Herzegovina;

e The Constitution of Republika Srpska.

The Federation of Bosnia and Herzegovina:

e The Labor Law of the Federation of Bosnia and Herzegovina;'

e Law on Employment Intermediation and Social Security of Unemployed Persons of the
Federation of Bosnia and Herzegovina;?

e Law on Professional Rehabilitation, Training and Employment of Persons with Disabilities.?

1 FBiH Official Gazette no. 43/99 and 32/00
2 FBiH Official Gazette no. 41/01
3 FBiH Official Gazette no. 34/10
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Republika Srpska:

Republika Srpska Law on Professional Rehabilitation, Training and Employment of Disa-
bled Persons;*

Labor Law — Consolidated Text;®
Employment Law;*
Occupational Safety Law;’

Law on Pension and Disability Insurance.®

Policies and strategies:

Policy in the Area of Disability in Bosnia and Herzegovina, Bosnia and Herzegovina Coun-
cil of Ministers, 2008;’

2010-2014 Federation of Bosnia and Herzegovina Strategy for Equalization of Opportuni-
ties for Persons with Disabilities;

Strategy for Improvement of the Social Position of Persons with Disabilities in Republika
Srpska, 2010-2015 (Republika Srpska Official Gazette, no. 134/11.)

International acts:

UN Convention on the Rights of Persons with Disabilities, 2006;
UN International Covenant on Economic, Social and Cultural Rights, 1966;
General Declaration on the Rights of Men, OUN General Assembly, 10 December 1948;

Standard Rules on Equalization of Opportunities for Persons with Disabilities, OUN Gen-
eral Assembly at its 48th session (Resolution 48/96);

UN Declaration on the Rights of Persons with Disabilities, 1976 (Resolution 34/47);
European Social Charter (revised, Strasbourg, 1996);

European Employment Strategy, European Commission, Brussels, 2003, COM2003/6
Final;

European Strategy for Persons with Disabilities 2010-2020/SEC(2010) 1323/1324.

Institutional framework:

Both entities of Bosnia and Herzegovina have for several years sought to improve and reform
their programs and legislation in the domain of employment of PwDs, expressing the utmost
commitment to take measures granting priority of employment to persons with disabilities and

promoting the employment of such persons.

The basic models are the laws on professional rehabilitation, training and employment of per-
sons with disabilities adopted in both entities.

O 00 N O U1 b

RS Official Gazette no. 98/04 and 91/06

RS Official Gazette no. 55/07

RS Official Gazette no. 54/05 and 64/06

RS Official Gazette no. 01/08

RS Official Gazette no. 105/06, 20/07 and 33/08
BiH Official Gazette no. 76/08
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The purpose of these laws is to provide the institutional framework that would permit the devel-
opment and implementation of specific programs of professional rehabilitation, training and
employment of persons with disabilities. This would take place on the open market and under
special conditions, with support from the government, which would use its measures to provide
benefits advancing the employment of persons with disabilities.

The entire process is regulated in a single place, from the definition of the concept of disability
and diminished work capacity, through a novel approach to professional rehabilitation — which
is organized and carried out both in the regular education system and through specialized meas-
ures and activities — to employment of persons with disabilities on the open market. This occurs
under general conditions with the responsibilities of social and government bodies clearly delin-
eated, and under special conditions in companies and institutions established for such purposes.

The preconditions for more proactive and systemic commencement of the process of employ-
ment of persons with disabilities were created through the establishment of funds by both entity
governments, for the professional rehabilitation and employment of such persons as public
institutions.

The purpose of these funds is to implement policies of development and advancement of the pro-
fessional rehabilitation and employment of persons with disabilities. This can include co-fund-
ing or funding stakeholders who carry out such work, conducting transactions when paying out
cash incentives, and overseeing the implementation of programs that utilize funds earmarked
for employment of persons with disabilities.

In the course of the implementation of this law, the first results have been recorded. New enter-
prises to employ PwDs are being established. A number of private employers requested benefits for
employment of PwDs, the process of recording employment of persons with disabilities began, and
some funding earmarked for providing benefits for employers has begun to accumulate.

In addition to this institutional change, a certain change occurred in the policies of employment
bureaus, as well as in those of private employment agencies, with the aim to facilitate better
services for finding employment, counseling services and support to programs advancing the
process of employment of persons with disabilities. New agencies and internet portals targeting

PwDs have been established.

Analysis and Recommendations for Equalization of Rights
and Opportunities for all PwDs in Bosnia and Herzegovina

Persons with disabilities constitute one of the groups that is either marginalized and socially
excluded, or at a high risk of poverty and social exclusion in general. Consequences of this in the
labor market are that they normally receive lower incomes, and are rarely able to hold jobs for
longer periods (for example, permanent employment).

Very frequently, a low level of educational attainment, along with the lack of professional knowl-
edge and skills that persons with disabilities often bring to the labor market (if they even enter
the labor market) compound the complexity of their situation.

Some of the causes of the low rate of employment of persons with disabilities are to be found
in the above-mentioned maladapted work conditions, and working environments unsuited to
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their needs. Poor motivation of employers and distorted views about employment and work of
persons with disabilities are also contributing factors.

Long-term dependence on social benefits, absence of equal opportunities and independence
once appropriate work has been found, as well as passivity in the process of seeking employment,
lead many persons with disabilities to abandon the labor market.

The challenges facing persons with disabilities in their attempts to integrate into the labor mar-
ket and the situation of PwDs with regard to employment and social security are extremely dif-
ficult. A lack of employment opportunities and the absence of an adequate social security system
prevents persons with disabilities from leading dignified lives.

Such problems require complementary work with real involvement from government institu-
tions, persons with disabilities and the non-governmental sector to define appropriate policies.
Employment is the best prevention of social exclusion, and one of the major ways for persons
with disabilities to achieve full participation in society. It is also a fundamental way to involve
such persons in all processes of life, and to achieve their full and real integration.

Problems

The process of education, professional rehabilitation and employment of persons with disabili-
ties in Bosnia and Herzegovina, despite quality solutions and practices in policies and laws, has
its shortcomings, which are primarily reflected in:

e incompatibility of systems;

o absence of a satisfactory plan of education and professional rehabilitation aligned with the
needs of the labor market;

o insufficient information about possibilities provided by the normative and institutional
frameworks;

e  general economic situation and business conditions;
e  prejudices and stereotypes towards persons with disabilities.

The current situation in these domains is further aggravated by a high poverty rate, the low level
of educational attainment of persons with disabilities, and poor competitiveness of their occu-
pations and skills in the labor market, as well as imbalanced capacity for development in local
communities. The shortage of qualified personnel with special training for work with persons
with disabilities is another crucial problem. There are more and more initiatives for PwDs to
start their own companies that would employ others with disabilities, but they have no one to
turn to for professional advice about the types of activities to enter, demands of the market and
sources of information. All this requires the development of a new approach in the domain of
employment that would favor services relative to the current approach, which is dominated by
records and intermediation.

Levels of social inclusion and of the employability of persons with disabilities in the labor mar-
ket in Bosnia and Herzegovina are very low. PwDs have an extensive need to participate in both
formal and informal education, but due to:

e lack of information,

e offers and resources,
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o architectural barriers and

e maladapted public transportation

they are largely prevented from equal participation in social processes.
Asaresult, PwDs:

e lack appropriate knowledge and skills that are in demand in the labor market;

e remain socially isolated and financially dependent on society, instead of taking an active role
in societal development;

e become a ‘burden on society’.

The best mode of societal care for persons with disabilities is to create conditions for their employ-
ment and integration into the community. A crucial requirement is to overcome discrimination
on the basis of disability, in all matters related to employment, including terms of employment
and entry to the labor market, health care and workplace safety, general working conditions and
professional advancement. The corresponding legislation needs to be harmonized with interna-
tional standards, while taking into account conditions in Bosnia and Herzegovina.

Analysis and Recommendations for the Equalization of
Rights and Opportunities of PwDs and Persons without
Disabilities in Bosnia and Herzegovina

The problem of disability does not arise solely through impairment of certain functions, but is
also a product of relationships with persons who are not disabled. Persons without disabilities
generally feel pity for persons with disabilities, and view them as sick and unfortunate people
who cannot enjoy the benefits of modern society, including marriage, parenthood and employ-
ment, as well as other forms of social inclusion. This level of prejudice, and stereotypes towards
persons with disabilities, effectively result in the social exclusion of PwDs, and in these persons
perceiving themselves as a marginalized group.

Social processes in Bosnia and Herzegovina over the past twenty years have affected general
economic relations, economic growth and development, and the positions of certain popula-
tion groups. The overall transition process of society in Bosnia and Herzegovina has caused the
nationwide disappearance of industry, an ongoing hemorrhage of jobs, and a rise in unemploy-
ment. Unemployment rates of persons with disabilities are more drastic than for persons without
disabilities. The education system, which is outdated and inadequate at all levels, does not provide
persons with disabilities with the opportunities to be trained for occupations of interest to the
labor market, and existing curricula for persons with disabilities were developed many years ago.

A brief historical overview

Before the war, PwDs in Bosnia and Herzegovina were trained for very few occupations, and
only for the separate social care system in institutions set aside for PwDs. For instance, blind
persons and PwDs with sight impairment completed elementary and secondary education
within schools for the blind, where they were trained for a limited number of occupations (oper-
ation of telephone exchanges and physical therapy, for example). With ongoing technological
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development, the occupation of telephone exchange operator became obsolete, and as such can
no longer be performed by blind PwDs, while an overproduction of physical therapists elimi-
nated what few opportunities they may have had in that field.

Deaf persons and persons with hearing and speech impairments continue to be trained in spe-
cialized schools, and their options are mainly limited to those within trade occupations. It is
devastating that there are fewer than ten deaf persons in Bosnia and Herzegovina with univer-
sity degrees. Before the war in Bosnia and Herzegovina, persons with a physical disability could
receive elementary education at the ‘Special Hospital for Myopathic Disorders’ in Fojnica. This
mainly covered dystrophy patients, but patients with poliomyelitis, with paraplegia, amputees
and persons with other physical disabilities were also enrolled.

However, to acquire a secondary education, these patients needed to go to Zagreb (Dubrava) or
Podgorica, where they trained as administrative technicians or for trade occupations (such as
watchmakers, radio-TV mechanics, precision mechanics etc.), and in general for professions that
are performed sitting down. All this certainly does not apply to those PwDs who had increased
possibilities due to the support of their parents and families, and who completed regular elemen-
tary and secondary schools as well as higher education. Although these persons had to overcome
enormous problems caused by non-adapted facilities and learning tools, their studies were to an
extent facilitated by the free part-time study system.

Recommendations for the equalization of rights and opportunities of persons without disabili-
ties and PwDs are certainly to be found in the consistent implementation of sound legal solu-
tions, and in the capacities of funds for professional rehabilitation and employment of PwDs
in both entities. Continuing activities are necessary to raise awareness among all citizens that
persons with disabilities are not ‘persons with special needs’, because they have the same needs as
any other employee — the need to secure existence for themselves and their families, the need for
communication and a social life, and the need for respect, education and advancement.

The sole difference in persons with disabilities is that sometimes they fulfill their needs in dif-
ferent ways, which may require an atypical organization of workspaces, appropriate access or
adapted means of work, different time allocations for the successful completion of work tasks,
or alternative forms of communication. None of the above-mentioned constitutes a reason not
to take PwDs under serious consideration for employment.

A Review of Examples of Good Practice

In the marginalized and discriminated world of persons with disabilities, there are examples of
good practice. A review of such examples certainly implies a focus on specific persons, which
also means highlighting examples of varying natures.

e aperson with disability — employed for the first time as a PwD;

e aperson with disability — returning to the same job after the occurrence of disability;
e aperson with disability — needing to be retrained after the occurrence of disability;

e aperson with disability — employed in the public/private sector;

o aperson with disability — employed in a protected workshop;

o aperson with disability — employed in a PwD organization.
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Any of the above modes can offer an example of good practice. All modes of employment of PwDs
are good and welcome. However, each includes differences in attitudes to PwDs in terms of envi-
ronment or working conditions, and also of the personal attitude of the person with the disability.

Employment in a protected workshop or a PwD organization can be easiest for PwDs because
they are surrounded by persons who are in a similar state of disability as him- or herself. It
requires less affirmation, there is more understanding and support, and workspaces and facilities

are appropriately adapted.

Employment in the public sector is a major challenge for PwDs, and requires considerable effort to
prove onc’s worth. A first job for a person with a disability implies the need for the working envi-
ronment to become accustomed to the person as he/she is from the start of his/her work, and for
the working environment to accept any limitations the PwD may bring. For this reason, a return to
the same working environment after an occurrence of disability is hardest, in psychological terms.

Examples:

Example 1

A girl was completely blinded at the age of five. She was educated in a school for the blind, where
she completed elementary education. She rejected occupational limits and completed secondary
school within the regular education system. Subsequently, she graduated from the Faculty of
Philosophy with a degree in library science, which can be seen to be extremely challenging and
gratifying for a person with these physical limitations. She found a job as a librarian in a major
firm, where she spent most of her working life. This person spent her education and working life
in a so-called healthy environment.

Example 2

A girl was disabled from birth. She lived in an environment that was protective, but which
worked to her disadvantage. She completed regular elementary education, but stopped there.
She felt she had greater potential, but her suburban environment and her family did not support
her. Through socializing with other PwDs, she gradually became involved in various workshops
and craft-based jobs. There she recognized new possibilities, and focused increasingly on self-
development. She started to receive informal education, and in time she returned to the regular
education system, and completed secondary school. She became involved in other types of NGO
activities and today she is a highly capable young woman with a severe disability, who is a suc-
cessful activist in an NGO.

This demonstrates the importance of the non-governmental sector and of new approaches to
disability that are being promoted, as well as of the support provided by the legal framework.

Example 3

A university-educated woman suffered a traumatic injury and was confined to a wheelchair after
spinal surgery. She had previously held a very responsible job in the public sector, but due to the
type of disability and her inability to move, she could not perform the same job as before. Her
working environment was fully supportive, and replaced her previous job with a different type
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of job at the same level, and she returned to her old working environment. At present she is very
successful in the job for which she was educated, and which she currently performs without the
need for any additional training or re-training. Despite the limitations that are to be expected
due to disability in a completely ‘healthy’ environment, she is satisfied with her job.

Here we had the burden of psychological pressure in the return of a person who had become
disabled, and of her trauma in accepting herself, but also of the acceptance of an environment
that was able to show greater compassion for her than for other PwDs they did not know.

In support of these examples of good practice, one must stress that persons with disabilities must
not be seen as a burden, or as inferior employees. On the contrary, employers’ surveys found that
persons with disabilities are very serious employees, who are loyal and competent, less likely to
be absent from work, and stay longer in their jobs. In addition, their presence frequently lifts
morale in their working environments, and they motivate other employees.

Conclusions and Recommendations for Policies and Options
for the Improvement of Institutional Mechanisms, and
Solutions for Employment and Self-Employment of PwDs in
Bosnia and Herzegovina

Persons with disabilities are in an inferior social position in Bosnia and Herzegovina, despite the
laws and decrees that should protect their rights.

Additionally, there is a great number of international acts that regulate the rights of persons
with disabilities. However, implementation of these acts and regulations is not aligned with the
needs of PwDs. Inadequate implementation of the legislation on persons with disabilities makes
them a marginalized group in Bosnian and Herzegovinan society.

In view of the overall situation — including architectural (in)accessibility, and various forms of
discrimination against persons with disabilities — considerable efforts are required to ensure
unhindered movement, work and education for persons with disabilities, the elimination of
prejudices through the education of persons without disabilities, and the retraining of a large
number of unemployed and uneducated persons with disabilities.

An unbelievably high rate of persons with disabilities who are on the edge of poverty is shameful
for any society, and in particular for Bosnia and Herzegovina.

The need to take action is indubitable. This inevitability arises not only to improve the quality
of life of persons with physical disabilities, but also to improve the situation of society as a whole
in Bosnia and Herzegovina.

If positive changes can be achieved in this domain (employment and professional training), Bos-
nia and Herzegovina will draw closer to its goal of joining the European Union, the benefits of
which are well known. Decision-makers in Bosnia and Herzegovina must take steps to imple-
ment reforms with regard to the employment and professional training of persons with dis-
abilities, so that their nation can experience the positive consequences of joining the European
Union. Although this issue was previously on the sidelines of political discourse, nowadays atti-
tudes towards persons with disabilities have become a major issue for all European countries.
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Among issues such as cash benefits, access to public places and facilities, health care and preven-
tion of discrimination, the problem that stands out is how to ensure real options for employ-
ment of all persons with disabilities, regardless of circumstances, i.e. the causes of disability.

In the post-war period, with the intention to mitigate its consequences, the issues of social insur-
ance and social assistance, social and medical services, professional rehabilitation for all persons
with disabilities, including those whose disabilities are the consequence of unsafe workplaces,
accidents, diseases or congenital conditions, gained in importance.

Along with the ongoing processes of economic and political transition, it is necessary to switch
priorities from simple transfers of income to persons with disabilities, to their reintegration into
the labor market.

To this end, all strategies and policies should:

e shift focus from the medically-oriented approach to persons with disabilities to mechanisms
that enhance their work potential (employment, job retention and return to employment);

e examine current provisions on providing cash benefits to persons with disabilities in the
light of de-motivation of such persons to find employment in the first place, or to return to
their workplaces;

o strengthen the links between health and professional rehabilitation and national retirement
programs, so that they can act together with the focus on promotion of employment;

o  avoid use of programs for persons with disabilities to meet other social needs, such as unem-
ployment protection, in order to prevent the dissipation of already insufficient public funds
that persons with disabilities sorely need;

o place emphasis on the repositioning of programs of assistance to persons with disabilities to
such a location that would permit achievement of their full potential as adult persons capa-

ble of work.
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Dubravka Halepovi¢

THE CONCEPT OF ‘DISABILITY’ IN THE LEGAL
FRAMEWORK — STATUS AND TRENDS

Introduction

The field of disability is complex, as is the concept of disability itself (lat. in-validus, valueless,
incapable). The term ‘disability’ implies, due to an impairment (bodily, intellectual, or mental),
a certain loss of ability, either wholly or in part. The term’s negative connotations are a conse-
quence of the view to focus on the impairment and its treatment instead of remaining abilities
and their functionality. Causes differ (genetic, congenital, consequence of illness, war, accident,
old age or poverty), but most often manifest as organic impairments at any age. For this reason,
carly detection of disabilities and preventive medical action are important.

In this overview of disability in Bosnia and Herzegovina, it is possible to cover only the most
prominent aspects of the areas most closely interrelated with disability, and to discuss those
segments of the current applicable legislation that are important, potentially important or that
relate to the concept of disability in its broadest sense.

Furthermore, disability as a concept may present itself in any field of law. Legal standardization
of general acts is conducted for possible social relations scenarios, and applies to all stakeholders.
Persons with disabilities are among the stakeholders in social relations and therefore may appear
in any field of law. Rule 15 of the Standard Rules for Equalization of Opportunities for Persons
with Disabilities' (hereinafter: Standard Rules for PwDs) stipulates that disability may be leg-
islated by both general and special laws. It also states that disability may be incorporated into
legal norms on specific issues affecting persons with disabilities, by special mention in legislative
interpretation texts, and that all above approaches can be combined. The legislation of Bosnia
and Herzegovina is in full compliance with this standard, and the description of its legal frame-
work in this analysis will follow the same principle.

Regarding the content to be presented, the author considered organizing it on the basis of the
Convention on the Rights of Persons with Disabilities (by individual rights), or of a different
principle (e.g. by branches of law), but instead chose to use the Standard Rules for Equalization
of Opportunities for Persons with Disabilities (i.e. the approach of fields and sectors covered in
these rules) as a base, in order to better focus on persons with disabilities.

One peculiarity of Bosnia and Herzegovina as a country with two entities (Republika Srpska
and the Federation of Bosnia and Herzegovina, the latter being divided into 10 cantons) and the
Brcko District, is its five levels of legal regulation. This makes the implementation of all its laws
and by-laws complex and overly comprehensive. The problem is not that it would be impossible

10  BiH Council of Ministers, Decree on Adoption of the Standard Rules on Equalization of Opportunities for
Persons with Disabilities (BiH Official Gazette no. 41/03).
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to collate all these laws, but that most legislative solutions are identical or similar, so it seems
unnecessary to repeat them even within regulations of different levels and jurisdictional scope.
For these reasons, the author’s approach has been to present the key segments, highlighting dif-
ferences or specific elements of the legal framework at the level of the State of Bosnia and Her-
zegovina and its entities, while legislative solutions on the cantonal levels will be only listed, and
absence of legislation in a given area will be noted.

Analysis of the Current Legislation on Disability, with a
Focus on Entity Regulations in the Federation of Bosnia and
Herzegovina and Republika Srpska

The 1995 General Framework Agreement for Peace with 11 annexes (containing Annex VI on
human rights) includes Annex I'V, which is the Constitution of Bosnia and Herzegovina. Article
IT requires the state and the entities to ensure the highest level of recognized human rights and
basic freedoms, while the rights and freedoms contained in the European Convention on Human
Rights and Fundamental Freedoms and its protocols, which apply directly, have priority over
all other law. Point 3 of the same article lists the rights and freedoms of the European Conven-
tion. Point 4 defines the principle of non-discrimination on any basis. Point 6 requires all state
and entity institutions and courts to apply these constitutional provisions and 15 international
conventions with the legal power of the constitutional provisions (Annex I to the Constitution).

The Federation of Bosnia and Herzegovina Constitution, lists in Chapter II, Article 2, the
rights of all persons in the Federation, as well as 21 instruments for the protection of human
rights with the legal power of constitutional provisions (Annex to the Federation of Bosnia and
Herzegovina Constitution). The rights of persons with disabilities are doubly guaranteed: a) the
right to equality before law and rights equal to those of other citizens and b) special protection
of minorities and potentially vulnerable groups.

Article 5 of the Constitution of Republika Srpska guarantees the protection of human rights
and freedoms in conformity with international standards. In Section II, Human Rights and
Freedoms, it safeguards all listed rights, and in articles 10-49 it provides protection for all citi-
zens. Article 40 provides for special protection in the workplace for women, as well as young
and disabled persons. Amendment XXXII, which regulates the competences of the entity, i.e.
of Republika Srpska, stipulates that all domains and sectors relevant for persons with disabilities
(including health care, education, social protection, and labor and employment) are within the
competence of the entity government bodies.

Legislation and by-laws (which should not contravene constitutional provisions) should conform
and further develop this high standard of human rights and freedoms, and ensure that their appli-
cation will uphold the first principle of the rule of law: equality of all citizens before the law.

For various reasons, however, the situation in entity legislation is such that across its sectors
there is not a single field which is free from discrimination of individuals and social groups.
As there is broad agreement that cantonal governments have ‘seized” even those competences
which had been otherwise envisagcd and regulated by the constitution, one cause of inequal-
ity lies in variation between cantonal laws. In Republika Srpska, it is evident precisely in the
domain of disability that there are also discriminatory provisions affecting some social groups,
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even though there is only one level of legislation. One of the legal profession’s greatest challenges
is to harmonize legal norms with international standards, thus contributing to the elimination
of discrimination. This standardization should be complemented with the development of a
financial framework for multiannual budgeting, as one instrument for promoting the successful
application of legal regulations.

According to the Standard Rules for the Equalization of Opportunities for Persons with Dis-
abilities, equalization of opportunities is a process within which various systems in society and
the environment (agencies, activities, information, documentation etc.) become available to all,
and in particular to persons with disabilities. The very term ‘process’ means that this transcends
mere legislation and measures and actions of the government, to involve the environment within
which they must operate. This includes all elements of society, civil sector organizations, the
private sector, informal groups, and individuals. The Standard Rules for PwDs determine areas
for action, and outline measures and steps to be taken to advance the process of the equalization
of opportunities. The subsequent analysis shall present the existing legislation in areas of crucial
importance for the equalization of opportunities. This should not minimize the significance
of other areas that cannot be presented here. Rules 1-4 constitute the preconditions for partici-
pation on equal terms, Rules 5-12 are the areas for equalization of opportunities, while Rules
13-22 are application measures.

Rule 1. Awareness-raising; Rule 2. Medical care; Rule 3. Rehabilitation; Rule 4. Support ser-
vices; Rule 5. Accessibility; Rule 6. Education; Rule 7. Employment; Rule 8. Income mainte-
nance and social security; Rule 9. Family life and personal integrity; Rule 10. Culture; Rule 11.
Recreation and sports; Rule 12. Religion; Rule 13. Information and research; Rule 14. Policy-
making and planning; Rule 15. Legislation; Rule 16. Economic policies; Rule 17. Coordination
of work; Rule 18. Organizations of persons with disabilities; Rule 19. Personnel training; Rule
20. National monitoring and evaluation of disability programs implementing the Rules; Rule
21. Technical and economic cooperation; Rule 22. International cooperation.

The Bosnia and Herzegovina Law on Prevention of Discrimination' stipulates that it is forbidden
to extend unequal treatment on any basis (some possible reasons are listed) to persons before any
government body or institution at any level, and to legal or physical persons in any domain of life,
with particular mention to social protection, protection of families and children and protection of
persons with disabilities. The Law permits exceptions, which can apply to persons with disabilities
if such treatment is based on objective and rational justification, and achieves a legitimate goal. On
the basis of this so-called ‘positive’ discrimination, one may claim that there is always the possibil-
ity to establish such norms that would lead to ensuring the principle of equality before law.

Income Maintenance and Social Security — Rule 8

For persons with disabilities, the social, health care, education and employment sectors are crucial.
This state is a natural consequence of disability, which, depending on its origin, may prevent a per-
son from completing his/her education, which might later restrict or completely prevent him/her
from participation in the labor market. Alternatively, if disability occurs during a professionally
active period of life, it may hinder the person’s ability to perform his/her job, or completely prevent

11 Bosnia and Herzegovina Law on Prevention of Discrimination (BiH Official Gazette no. 59/09).
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functionality and execution even of a simplified workload, thus creating the need for ensuring
health care and social security for such a person. Theories of society and economic relations have
long shown that exclusion from social relations is most pronounced when the person is unable to
earn income from his/her labor. This creates a situation of dependence on others, be it family or
the government, and this is exactly why most measures and activities in the Standard Rules for
PwDs deal with this area. These measures are within the competence of the entities, which in the
Federation of Bosnia and Herzegovina means that governance is shared with its cantons.

Labor Legislation and Pensions - Disability Insurance

The entity labor laws' (in their respective Articles 5), contain a protection clause on banning
discrimination, including of physical and mental health (Republika Srpska) or physical and
mental disorders (Federation of Bosnia and Herzegovina). The Federation law extends special
protection to persons 15-18 years old, women, and parents. Health care and other rights are pro-
vided in the event of illness, reduction or loss of the (temporary or permanent) ability to work,
and old age, as is the right to other forms of social security. Employers are prohibitied from ter-
minating labor contracts for the duration of an employee’s inability to work (due to illness, treat-
ment, rehabilitation etc.), and are required to provide requalification programs, offer alternate
jobs, or support excess employees. The Republika Srpska Labor Law also contains provisions for
the special protection of ill and disabled workers. However, from interviews conducted with the
centers of social work in both entities within the framework of the study ‘Non-Contributory
Benefits for Social Inclusion in Bosnia and Herzegovina — What Works and What Does Not,,
prepared by the Initiative for Better and More Humane Inclusion (hereinafter the IBHI study),
it is evident that the rights of workers are violated on a mass scale. This occurs through the fail-
ure of payment of health care and pension contributions and unemployment insurance, making
it impossible to exercise rights within these systems, and forcing many to turn to social protec-
tion institutions for assistance with treatment costs or meeting subsistence needs.

The pension and disability insurance laws'? treat pension and disability insurance rights in a very
similar manner. There are certain differences in the area of eligibility for the old-age pension
(retirement age and years of work) and the family pension (in Republika Srpska the age limit
was raised from 45 to 50 for women, while the age limit for men is 60), but the fundamental
rights are as follows: the right to an old-age pension; the right to disability benefits; the right to
a family pension; and rights based on a change in the ability to work. The Federation law stipu-
lates the presence of disability when, due to lasting changes to the state of health caused by an
injury at work, a professional disease, injury outside the workplace or an illness that cannot be
cured by treatment or medical rehabilitation, a person becomes unable to perform the tasks he/
she had performed prior to the occurrence of disability. If the person may continue to perform
other tasks in full capacity (with or without retraining or additional training), this is classified
asa change of the ability to work. If this is not the case, it is categorized asa complete loss of the
ability to work. The law recognizes such persons as disabled workers, and they are eligible for dis-
ability pensions set as a percentage of their last full wage, depending on the duration of the work
history, and its coverage by pension insurance payments during that period. The law defines what

12 Federation of Bosnia and Herzegovina Labor Law (FBiH Official Gazette no 43/99, 32/00 and 29/03) and
Republika Srpska Labor Law (Official Gazette no. 55/07).

13 Pension and Disability Insurance Law (RS Official Gazette no. 134/1, 82/13), Pension and Disability
Insurance Law (FBiH Official Gazette 29/98, 49/00, 32/01, 59/06, 4/09, 55/12).
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constitutes an injury at work, and also what defines a professional disease. A special benefit is a
benefit for physical incapacitation which requires an added effort to meet living needs, regardless
of whether this state was the cause of the disability. This benefit may be received if the degree of
disability is no less than 30% in accordance with the Law on Types and Percentages of Physical
Disability (FBiH Official Gazette no. 42/04, 48/05), and if it was a result of an injury at work or
a professional disease. Republika Srpska law stipulates the right of reassignment to another job,
and retraining or additional training (in addition to old-age and disability pensions). This law
defines disability in more detail within the system of voluntary insurance (when a person him/
herself pays pension and disability insurance contributions), and applies when full inability to
earn income occurs, which happens when the person is unable to perform even the simplest tasks,
due to the severity of his/her illness. “The simplest tasks’ are not defined. This provision equates
an injury in the workplace with an injury received in military service duringan armed conflict, or
a resulting illness. When reassigning an insured person to a lower-level job, where a lower level of
education is required, it is necessary to obtain an agreement from him/her, which contradicts the
entire purpose of prevention of social exclusion and application of the social model. On the other
hand, this way offers PwDs the right to choose. There are no provisions covering the possibility of
rejection of the proposed jobs, nor are there limits to the number of such rejections. This law also
covers the risk of the occurrence of disability when, despite workplace safety measures, reassign-
ment to other jobs becomes imperative. This problem should be covered in greater detail (the area
of prevention) in labor legistlation, rather than in that of pension and disability insurance, since
in the above cases the person has not yet attained the status of a beneficiary of the pension and dis-
ability insurance. In this case, in the event of disability, regardless of the duration of employment,
the insured person is guaranteed a minimum pension equal to the insurance period of 15 years
(which equals minimum coverage for receiving the old age pension). Regarding the right to the
family pension (family members of insured persons receiving old-age or disability pensions are
cligible), the law sets the minimum age for spouses or parents (50 and 60 years of age, respectively,
for wives/mothers and husbands/fathers). However, this minimum age does not apply to persons
applying for family pensions for insured persons who earned such pensions through military ser-
vice in the period of 17 August 1990-19 June 1996. In the case of voluntary insurance, insured
persons do not have rights in the event of workplace injury or professional disease. Both entities
maintain mandatory records for this area, which cover categories of persons with disabilities.

Social Protection

From the standpoint of access to benefits for persons with disabilities, the most complex and con-
tradictory situation is in the domain of social protection. In the Federation, the legislative com-
petence for social protection is divided between the Federation and the cantons. The categories
covered by social protection are the categories included in the Federal Law on the Foundations of
Social Protection, Protection of Civilian Victims of War and Protection of Families with Chil-
dren (FBiH Official Gazette no. 36/99, 59/04, 42/06 and 14/09), as well as by related cantonal
laws, while benefits for the veteran population are regulated by a special law. In this way, persons
with disabilities are divided by its cause, i.e. persons with non war-related disabilities, persons with
war-related disabilities, civilian victims of war and, as a separate category, children with disabilities
within the framework of social protection of children. In accordance with the different causes of
disability, there are differences in a person’s eligibility for benefits. Persons with non war-related
disabilities are eligible solely if they are considered to be between 90 and 100% disabled. The law
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establishes the categories (adults and children) to whom this disability level applies, and these cat-
egories are: the blind and visually impaired; the deaf and hard-of-hearing; persons with speech and
voice impairments; persons with physical damage to their bodies; persons with permanent disor-
ders in psychological development (to mild, moderate, severe and profound degrees); and persons
with combined disorders (multiple developmental problems). Benefits these persons may receive
are cash benefits (personal disability benefit, long-term care and support benefit, orthopedic ben-
efit) and non-cash benefits (assistance with treatment costs or purchase of orthopedic aids), as well
as training or rehabilitation and priority of employment. Civilian victims of war are eligible for
benefits if: the degree of damage to their bodies exceeds 60% and was caused by wartime military
actions; they are family members of persons who disappeared or were killed in wartime military
actions; they were subjected to sexual abuse and/or rape (as a separate category of civilian victims
of war); or if they were victims of fascist terror, or family members of victims of fascist terror, who
were eligible for this right prior to 1991. The status of civilian victim of war is recognized even if
there was subsequent bodily damage, or a manifestation or deterioration of the state of health, that
is related to the circumstances of war. Civilian victims of war enjoy the same rights as persons with
non war-related disabilities, with the addition of family disability benefits, priority housing and
psychological and legal aid. Besides the above mentioned rights, in a broader sense it is also pos-
sible to include the right to placement in foster care and in social protection institutions. Funds
for such purposes are charged against the assets of the beneficiary in question, or a member of his/
her family who is legally required to provide support. Namely, both entity family laws establish the
obligation of mutual support between relatives, in order of kinship, and if the person has neither
relatives nor assets, funding is provided from the budget. Additionally, care or assistance at home
may be provided, as may assorted counseling services within a counseling center. As special protec-
tion for children, the following rights are provided: cash benefits for mothers in place of wages (for
employed women); cash assistance during pregnancy and delivery (for non-working women); baby
care packages; psycho-social treatments for pregnant women and couples desiring children; place-
ment in pre-school institutions with board and a meal in elementary schools; and the child-care
allowance. As most of these benefits are funded from the cantonal budgets on the basis of cantonal
laws, discrimination in this segment is widespread., Some cantons apply the ‘dual track principle’
in their laws, to give benefits to children with disabilities without assessing their eligibity through
means testing, and to raise the level of the child-care allowance. For example, the Sarajevo Canton
applied this principle, while the Zenica-Doboj Canton did not, and the Una-Sana Canton pays
neither child-care allowances nor maternity benefits."* However, discrimination is not present just
in the area of child protection; some cantons have simply ceased to provide social services such as
care and assistance at home, or reduced counseling services, due to their lack of capacity to imple-
ment such services, be it in terms of premises, staff or funding.

The rights of veterans and their families are covered by several laws®, including cantonal laws.
These persons are eligible if their disability ranges from 20-100%, and are divided into 10 cat-
egories. Beneficiaries receive the personal disability benefit in the percentage envisaged for the
given category, with a base set by the Government of the Federation of Bosnia and Herzegovina.

14  The IBHI study ‘Non-Contributory Social Protection Benefits in BiH - What Works, and What Does Not?’
- IBHI, 2013. states that child-care allowances were paid by the Tuzla, Zenica-Doboj, Bosnian Podrinje,
Central-Bosnia and Sarajevo Cantons.

15 The Law on the Rights of Veterans and their Family Members (FBiH Official Gazette no. 33/04, 56/05,
72/07,9/10), Law on the Special Rights of Recipients of Wartime Awards and Decorations and of Their
Families (FBiH Official Gazette no. 70/05, 61/06, 9/10).
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Persons with a degree of disability between 60 and 100% (categorized in 3 levels) are eligible for
the long-term care and support benefit, as well as for the orthopedic benefit. Family members of
a killed, otherwise deceased or missing veteran are as follows: the family disability benefit; the
augmented family disability benefit; and assistance in the event of death. Other rights are pro-
vided by cantonal regulations and vary extensively. These rights include free textbooks, priority
in education, employment or renting of business premises, and exemption from paying rent for
land intended for construction. Besides this, recipients of some war-time decorations are eligible
for a monthly cash allowance.

The situation in Republika Srpska is similar in terms of its categories of persons with disabilities,
although the system is somewhat differently arrayed in the child protection segment. Namely, in
this entity a 1.5% contribution is levied on gross wages and other income-type payments, which
is then used to fund the child protection benefit. In addition, there are separate laws' for each
category of beneficiaries of social protection, and benefits are funded 50:50 by the entity and
units of local government (municipalities), respectively.

Child protection benefits include: wage refund during maternity leave (for employed mothers);
maternity benefit; a baby care package; child-care allowance; meeting children’s developmental
needs; pre-school care and education of children without parental care, of children with devel-
opmental disorders and of children in long-term medical treatment; and rest and recreation
programs for children below age 15 in children’s homes.

The child-care allowance is conditioned by proxy means testing. Children over 15 are ineligible,
as is the first-born child, so this allowance appears not to be in conformity with children’s rights,
as defined by the Convention on the Rights of the Child (equal treatment). Furthermore, as per
the Family Law, a child is any person under the age of 18, when full working capacity is attained
(unless he or she enters into a marriage earlier), which also constitutes a kind of discrimination.
Children with developmental disabilities are eligible for this benefit until the age of 19. Unem-
ployed mothers receive the maternity benefit for one year (valid for three children). Employed
mothers receive compensation from their employers, who receive refunds from the Republika

Srpska Child Care Fund.

Beneficiaries of social protection are: a) children without parental care, with developmental dis-
orders, whose development has been impaired by family circumstances, victims of violence, vic-
tims of child traficking, children who display socially unacceptable behavior or are exposed to
socially risky behaviours, and children needing social protection due to special circumstances;
b) adult persons who are materially insecure and persons unable to work, persons with disabili-
ties, elderly persons without family care, persons with socially unacceptable behavior, victims of
abuse of psycho-active substances, victims of family violence, victims of human trafficking and
persons in need of social protection under special conditions. The benefits available include: a
cash benefit, a long-term care and support benefit; support for the equalization of opportuni-
ties of children and young persons with developmental disorders; placement into institutions;
placement into foster care; assistance and care at home; day care; one-off cash assistance; and
counseling. Support for the equalization of opportunities of children and young persons with
developmental disorders is provided in the form of compensation for: costs of accommodation;
costs of inter-city transport to the price of a monthly ticket; and costs of transport once a month

16 Law on Social Protection (RS Official Gazette no. 37/12),
Law on Child Protection (RS Official Gazette, 4/02, 17/08, 1/09).
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by the lowest-cost ticket to the place of residence, if the institution is outside this area. There has
also been an introduction of the right to use the services of the day care centers, which provide
a range of services, including food, care, observation, health care, education, psycho-social reha-
bilitation, occupational therapy and other services. These centers offer endless possibilities in
providing support for the equalization of opportunities for persons with disabilities.

Civilian victims of war' are treated similarly as in Federation law. Benefits for this category
were, by law, conditioned by means testing. However, this testing was never administered
because the appropriate by-law required has never been adopted. The disability range for eligi-
bility is from 60-100%, and falls into six categories. Apart from the personal disability benefi,
civilian victims of war are eligible for the long-term care and support benefit (a cash benefit
exclusively for the I disability category). Family members of persons killed, missing or deceased
due to the consequences of wartime military actions may also be eligible for a disability benefit.
Family members of a person unable to work or of a single parent may be eligible for an allowance
(unless the civilian victim of war has relatives who are legally required to provide support, or
such persons lack adequate resources). The rights of this category also include the right to health
care, according to health care regulations.

The veterans’ protection covers soldiers and members of the military (both wartime and peacetime
disabled) and the families of deceased soldiers and deceased persons who were disabled as a result
of military actions'®. The Law on the Rights of Veterans, Disabled War Veterans and Families
of Deceased Soldiers of the Homeland Defense War of Republika Srpska (RS Official Gazette
no. 134/11, 9/12 and 40/12), along with its by-laws, constitutes a comprehensive document and
includes the following benefits: a personal disability benefit; a long-term care and support benefit;
a veteran’s allowance; an orthopedic benefit; supplementary cash assistance; a family disability
benefit; an augmented family disability allowance; health insurance; rehabilitation; subsidized
housing; education; and other privileges. Eligibility is not conditioned by a proxy means test. As
in the Federation law, the percentage of disability required for eligibility ranges from 20-100%.
Relatives, members of the extended family (grandmother, grandfather or others, if living in the
household as an economic unit) are eligible for the family disability benefit.

Interviews conducted in 30 centers of social work (15 in the Federation of Bosnia and Herze-
govina and 15 in Republika Srpska) and focus groups of representatives of public services and
beneficiaries of social protection who took part in the IBHI Study, unequivocally revealed the
existence of discrimination against persons with disabilities by origin, as well as by territory
of residence and by benefit levels. Discrimination is also present among other groups of ben-
eficiaries, particularly in child protection and protection of families, i.c. in unequal treatment
of women/mothers and children. The vast range of benefits available to veterans, without any
requirement for proxy means testing, is in contrast to the child-care allowance, which requires
it. This reveals a social protection system which lacks an integral approach, and poses the ques-
tion of its functionality both from the perspective of beneficiaries and from the standpoint of
rational and efficient allocation of public resources.

17 Law on the Protection of Civilian Victims of War (RS Official Gazette no. 24/10).

18  While the terminology used in the international documents suggests use of ‘persons with disabilities’,
the legislation of Republika Srpska utilizes the term ‘disabled person’, so the original legislative
formulations are retained here.
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Health Care

Due to the special interest of society, certain regulations in the health care sector are governed
at the state level. These are: the Law on Medications and Medical Devices (BiH Official Gazette
no. 58/08), the Law on Radiation and Nuclear Safety in Bosnia and Herzegovina (BiH Official
Gazette no. 88/07) and the Law on Prevention and Eradication of Abuse of Narcotics (BiH
Official Gazette no. 8/06). These laws treat special and sensitive substances deleterious to the
health of the population, that require special handling, safckeeping and control measures.

The Law on the Use of Sign Language is also regulated at the level of the state of Bosnia and Her-
zegovina®. In the law’s definition, sign language is the language of deaf persons, i.c. a visual-sign-
ing language system with specified settings, directions, positions and movements of hands and
facial expressions. The law defines deaf persons as persons who are wholly without hearing, and
who use sign language as their natural language. Deaf persons are entitled to sign language inter-
pretation before the bodies and institutions of Bosnia and Herzegovina through sign-language
interpreters (interpreters must be adults possessing appropriate certificates for sign language
knowledge and skills). The law also establishes the requirement that sign language interpreta-
tion must be provided during live or taped screenings of sessions of the bodies and institutions
of Bosnia and Herzegovina in the audio-visual media. Further, it requires the entities and can-
tons to adopt regulations on: the use of the sign language; the manner and procedure for deter-
mination of the status of a deaf person; a record-keeping system and issuance of identity cards
for deaf persons; sign-language interpreters; and special sign-language interpreters for students.
Implementation of these measures in practice is still unsatisfactory, and they are seen as optional
rather than mandatory (Sarajevo Canton adopted the cantonal Law on Sign Language).

Health care for persons with disabilities is provided in accordance with entity laws. In the Federa-
tion, these are the Law on Health Care and the Law on Health Insurance®. Persons with disabili-
ties are entitled to all three levels of health care (primary, specialist-consultative and hospital care,
and, as an integral part of the system, centers for mental rehabilitation and centers for physical
rehabilitation). The Decision on the Establishment of the Basic Health Care Rights Package in the
Federation of Bosnia and Herzegovina (FBiH Official Gazette no. 21/09) defined the minimum
set of health insurance benefits. The List of Orthopedic and Other Aids, the List of Medications
and the List of Benefits Not Covered By Health Insurance (spa treatments — unless for the purpose
of rehabilitation — prostheses, medications not included on the List of Essential Medications etc.)
are components of this Decree. However, while taking advantage of their right to further regulate
these matters by by-laws, the cantons very often infringe upon the rights of persons with disabilities,
by failing to recognize certain rights, or reducing already established ones. For the protection of
public interest and persons who, due to the nature of their illnesses, may endanger their own lives or
the lives of others, the health services package covers uninsured persons who suffer from progressive
neuro-muscular diseases, cerebral palsy, multiple-sclerosis, paraplegia, and quadriplegia, while men-
tal disorders are covered by a special law?". The law covering persons with mental disorders particu-
larly prohibits inhumane treatment, torture, abuse of biomedical research, and forced detainment
or institutionalization (applicable not only to medically diagnosed persons, but also to alcoholics
and drugaddicts). The cost-sharing in certain types of health care, required by law, does not apply to

19 Law on the Use of the Sign Language in Bosnia and Herzegovina (BiH Official Gazette no. 75/09).

20 Law on Health Care (FBiH Official Gazette no. 46/10, 75/13) and Law on Health Insurance (FBiH Official
Gazette no. 30/97, 7/02, 70/08, 48/11).

21 Law on the Protection of Mentally Il Persons (FBiH Official Gazette no. 37/01, 40/02, 52/11, 14/13).
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social protection categories, persons with disabilities of over 60%, or persons affected by paraplegia,
quadriplegia, muscular dystrophy, multiple sclerosis, cerebral palsy, or mental disorders (as well as
persons over 65 years of age and persons suffering from acute conditions). Primary health care for
institutionalized persons is provided in the institutions in which they are accommodated.

Cantonal regulations, particularly concerning the right to orthopedic and other aids, vary, as
does the level of cost-sharing with regard to health care services for paying beneficiaries. When
we compare the state of health care for persons with disabilities relative to other categories of
the population, we can see that, because of the Federal regulation on exemption from cost-shar-
ing and the minimum health care rights package, persons with disabilities enjoy equal treat-
ment at the Federal level. This is not true of the cantonal regulations for other categories of the
population. Continuing efforts to extend the List of Essential Medications with inexpensive
generic medications will result in the increased availability of free medications for a broader set
of patients with more acute diagnoses (which frequently include persons with disabilities).

The Law on the Rights, Duties and Responsibilities of Patients (FBiH Official Gazette no. 40/10)
standardized to a considerable extent the rights of every patient to make decisions about his/her
treatment, including the selection of physicians, methods of treatments, and awareness of rights
during hospital treatment. This is due to the fact that the dignity of the patient and his/her right
to physical and mental integrity and personal safety have been introduced as its leading principles.

In Republika Srpska, health care is provided on the basis of similar health care laws?*. Great
progress was achieved with the adoption of a set of policies that include: the 2011-2016 Early
Growth and Development of Children Policy; the 2009-2015 Mental Health Policy and Mental
Health Development Strategy in Republika Srpska; and a series of programs in the health care
sector. The law established who the insurance contributors were, and accessibility of health care
services was prescribed by law. As in the Federation of Bosnia and Herzegovina, primary health
care is provided within the system of family medicine, with networks of centers for the protec-
tion of mental health, and centers for out-patient physical rehabilitation. Within the framework
of secondary and tertiary care, through various programs and projects, medical and other per-
sonnel have been trained and equipped for modern techniques, and treatment methods have
been procured. This is particularly applicable to hospital care. The function of the Protector of
Insured Persons (an official of the Republika Srpska Health Insurance Fund) is an interesting
one, his/her role being to communicate with insured persons and the institutions with which
the Health Insurance Fund holds contracts. Professional rehabilitation and retraining programs
for assistance in finding employment are partially regulated by pension and disability insurance
and special laws. Orthopedic and other aids are provided in accordance with the Rule Book on
the Right to Orthopedic and Other Aids?. The Law on Protection of Mentally Ill Persons (RS
Official Gazette no. 46/04) prescribes the protection of this category, which includes persons
with disabilities. It is curious that this law defines a child as a person under the age of 14, while a
minor is a person under the age of 18 (this division is similar to the age classification in the crim-
inal code). The Republika Srpska Family Law also defines a child as a person under the age of 18.

The laws on artificial insemination are currently being drafted, and will legally regulate another
area of health care when completed.

22 Law on Health Insurance (RS official Gazette no. 18/99, 51/01, 70/01, 51/03, 57/03, 17/08, 01/09, 106/09)
and Law on Health Care (RS Official Gazette no. 106/09).

23 Rulebook on the Right to Orthopedic and Other Aids (RS Official Gazette no. 42/09, 51/09, 64/09, 101/09,
2/10, 10/10, 73/10, 101/10, 17/11, 42/11).
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Education

Education is governed by the entities (or the cantons in the Federation of Bosnia and Herzego-
vina), but is one of the rare sectors which has framework laws for all three of its levels*!. Both
Republika Srpska and cantonal laws draw upon these acts. All types of educational institu-
tions may be both public and private, but they are equal in terms of licencing requirements and
requirements for entering into public registries. Discrimination on any basis is prohibited.

Pre-school education nominally takes into account the child’s degree of development, particu-
larities of his/her developmental abilities, his/her individual needs (Article 5 of the Framework
Law). This is intended to ensure that the child’s best interests are met (Article 7), regarding opti-
mal development (Article 9), the right to language development (Article 10) and observance of
religious freedoms (Article 11), the right to integration programs for children with special needs
(Article 12), and the right of parents to the choice of institutions and other decision making
(Article 13). In the event that work with children with special needs cannot be conducted in reg-
ular pre-school institutions, it may be conducted in special ones. It is worth mentioning that the
terminology in all systems often uses the term ‘children with special needs’, which does not fully
correspond either to terminological or actual meanings of ‘children with disorders or disabili-
ties’. Namely, children with developmental disorders are children with congenital or acquired
physical disabilities, which require an entire range of specialized procedures in order to preserve
the child’s greatest possible physical and intellectual integrity. Children without impairments
may also have special or additional needs (transitory, permanent or potential), which are nor-
mally a result of external factors, such as: premature birth; an incomplete family; the longillness
of a family member; the birth of a brother or sister; the death of a close family member; being a
gifted child or a gifted child with developmental difficulties; and the need of foreign children for
language learning, to enable faster inclusion in regular classes. Therefore, special needs need not,
but may, require special educational programs, while in the case of children with developmental
problems (particularly severe ones), special educational programs are generally necessary. The
intent of the modern, inclusive approach is to include these children in regular programs and
institutions to the greatest possible extent. This is applicable to both elementary and second-
ary-school children. Article 4 of the Framework Law on Elementary and Secondary Education
defines equal access and equal opportunities as ensuring equal conditions and opportunities
for all children to commence and continue further education, permitting them to develop their
innate and potential intellectual, physical and moral abilities at all levels of education. Parents
may not exercise their right to choose education for their child by promoting prejudices centered
on any of the bases for discrimination (race, gender, nationality, language, religion etc.). Only
private international schools are exempt from teaching the mandatory curricula, and curricula
that do not fully cover the common core of defined curricula. Education of children with dis-
abilities is conducted in specialized institutions, in special classes in regular schools, or within
the regular education system. Some training may take place in specialized day care centers or
workshops focused on the acquisition of certain skills, and higher education is provided by uni-
versities or colleges. Although efforts to implement the principle of inclusion to the greatest pos-
sible extent persist, this sector is admittedly one of the weaker links. This is characterized by its

24 Framework Law on Pre-School Education in Bosnia and Herzegovina (BiH Official Gazette no. 88/07),
Framework Law on Elementary and Secondary Education (BiH Official Gazette no. 18/03), Framework
Law on Higher Education (BiH Official Gazette no. 59/07, 59/09) and Framework Law on Secondary
Vocational Education (BiH Official Gazette no. 63/08).
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highly complex requirements and need for large numbers of trained personnel of all specialties,
and infrastructural accessibility, which is sometimes a great obstacle for implementation of the
educational process, particularly in rural areas. Also, the traditional view that these children are
merely patients demotivates the population from striving for change, and requires awareness-
building in all segments of society (Rule 1 of the Standard Rules for PwDs).

Special protection of children, particularly those of minors or adules with disabilities, is also
ensured through the entity laws on notaries®, which list legal transactions requiring the follow-
ing notarized instruments for their validity: those involving the regulation of property relations
between marital or extramarital partners (this includes the protection of minors, who may enter
into marriage with the agreement of their parents); management of assets of minors and persons
without working capacity (to a considerable extent this may refer to persons with disabilitics);
and legal transactions covering rights to property (children and persons with disabilities may
own or inherit real estate).

In 2012, Republika Srpska passed the Law on Student Standards, to ensure the creation of all
supplementary conditions to stimulate the education of children and their social inclusion, in
order to promote versatile personal development. The Law on Free Legal Aid (2008) was also
passed, and provides for certain categories, including: beneficiaries of disability pensions; per-
sons whose working capacity was revoked and institutionalized mentally ill persons; beneficiar-
ies of social assistance; unemployed persons and persons without income; and children without
parental care.

Comparative Analysis of Acts in Bosnia and Herzegovina and
Relevant International and EU Acts and Conventions

As a successor state of Yugoslavia, Bosnia and Herzegovina carried over most of its ratified con-
ventions and multilateral treaties through wartime ordinances in 1993. In this manner, con-
tinuity was assured for numerous international conventions and treaties. After the end of the
war, new bilateral agreements were renewed or established, and international conventions were
ratified. The European Convention on Human Rights and Fundamental Freedoms was incor-
porated into the Constitution of Bosnia and Herzegovina as early as 1995, as a constitutional
norm with priority over other laws, to be ratified later as an international act. Fifteen other
international acts have the power of constitutional norms, and numerous laws take appropriate
clauses of these documents as a departure point (e.g. when defining the minimum rights to edu-
cation, right to work, subsistence ctc.).

In the domain of disability, Standard Rules for the Equalization of Opportunities for Persons
with Disabilities is a fundamental document, adopted by the UN General Assembly in 1993
(and adopted by the Bosnia and Herzegovina Council of Ministers by decree in 2003). These
Standard Rules gave rise to the Convention on the Rights of Persons with Disabilities, with
its Optional Protocol (2006), adopted by Bosnia and Herzegovina on 12 March 2010 (here-
inafter: the Convention). In its Preamble, the Convention enumerates the internationally per-
tinent human rights documents that preceded it, as universal UN documents. It is important

25 Law on Notaries (FBiH Official Gazette no. 45/02) and Law on Notaries (RS Official Gazette no. 86/04,
74/05, 76/05, 91/06, 37/07, 50/10, 78/11).
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to mention that this event was preceded by the development and adoption of the Policy in the
Area of Disability*, which the Council of Ministers adopted as the final document of the 2005-
2009 ‘Policy in the Area of Disability Project’™. Pursuant to its obligations arising from the
Convention, Bosnia and Herzegovina submitted a Report on the Implementation of the UN
Convention on the Rights of Persons with Disabilities, as its first official state document on the
situation in the domain of disability. As the rules of monitoring are included (Monitoring of the
Convention on the Rights of Persons with Disabilities — Guidance for Human Rights Monitor-
ing), the report covers the situation in Articles 8-33 of the Convention, which address certain
obligations of signatory states regarding proclaimed rights. It goes on to outline both positive
and negative findings, and lists the processes underway to fulfill the obligations of the Conven-
tion. It is worth mentioning that the Convention reaffirms the right of protection of persons
with disabilities from discrimination, and in Articles 6 and 7 it specifically protects women and
children with disabilities. In Articles 8-33, the Convention monitors areas from the Standard
Rules of Persons with Disabilities, within which it elaborates special rights.

The Convention on the Rights of the Child explicitly prohibits discrimination of children on
any basis, and mentions disability as a possible reason for discrimination. Article 23 of the Con-
vention on the Rights of the Child deals in particular with the status and rights of children with
physical or intellectual disabilities, and recognizes their right to special care.

The 2010 Draft Social Inclusion Strategy includes a chapter on persons with disabilities*®, but
the Bosnia and Herzegovina Council of Ministers’ Communications Strategy® does not spe-
cifically mention any activities regarding accessibility of communications for persons with dis-
abilities (except that persons with disabilities, i.e. their organizations, are listed among the target
groups of civil society organizations, or more precisely non-governmental organizations). The
Council of Ministers adopted the Decision on Establishment of the Council for Persons with
Disabilities in October 2010. The entity governments adopted their own strategies: Republika
Srpska adopted the 2010-2015 Strategy on the Improvement of the Social Positon of Persons
with Disabilities, while the Federation of Bosnia and Herzegovina adopted the 2011-2015 Strat-
egy for the Equalization of Opportunities for Persons with Disabilities in the Federation of
Bosnia and Herzegovina .

The World Health Organization (WHO) based its activities on the UN Standard Rules for the
Equalization of Opportunities for Persons with Disabilities, and on the Resolution of the World
Health Organization Assembly entitled «Disability, Including Prevention, Management and
Rehabilitation». The International Classification of Functioning, Disability and Health (ICF)*
introduced new definitions which differentiate between the terms ‘disability’, ‘impairment’,
‘functional limitation” and ‘handicap’. Disability was defined as the result or outcome of a com-
plex link between the state of health and personal factors of an individual, and external factors
representing the obstacles in that individual’s living environment. Limitation and impairment
were defined as problems in bodily function or structure to such an extent that this function or

26 Bosnia and Herzegovina Council of Ministers — Policy in the Area of Disability in Bosnia and Herzegovina
(Politika invalidnosti u BiH) (BiH Official Gazette no. 76/08).

27 Theimpact of this project and the partners charged with its implementation was mentioned in the
Initial Report of Bosnia and Herzegovina on the Implementation of the UN Convention on the Rights of
Persons with Disabilities, adopted in early 2013 - www.mhrr.gov.ba.

28 www.dei.gov.ba - Draft Social Inclusion Strategy.

29 www.vijeceministara.gov.ba - Council of Ministers’ Communications Strategy.

30 www.who.org - International Classification of Functioning, Disability and Health (ICF).
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structure is significantly altered or lost. A handicap represents a health disorder or an external dis-
order that prevents an individual from performing a function, or his/her role in society. A handi-
cap in its broadest sense may also be the effect of prejudices in society regarding persons with
disabilities, or a negative perception of self as a person limited in a particular function. Because of
the formulation and scope of this definition, the terms ‘handicapped persons’ or ‘persons with a
handicap’ appear in many laws. Our legislation uses the term ‘persons with invalidity or disabili-
ties’ for adults. For children, the term ‘children with developmental difficulties’ is used.

EU Documents

Important European documents include: the European Social Charter and the revised Euro-
pean Social Charter (Article 15 mandates measures member states should take to affirm the
rights of persons with disabilities to independence, social integration and participation in the
community, regardless of the character and origin of their disabilities); the European Code of
Social Security with its Protocol on changes and the revised European Code of Social Security;
and the International Covenant on Economic, Social and Cultural Rights. Bosnia and Herzego-
vina submitted its Report III on the Implementation of the European Social Charter (Revised)
for the period of December 1, 2008-December 31, 2011 for the health care, social security and
social protection sectors.

EU aquis contains multiple directives, recommendations and decisions relevant to the develop-
ment of measures in the domain of disability. It was incorporated into all documents related to
the continuous advancement of activities in the reduction of social exclusion, in particular the
Council of Europe’s 2004 New Strategy for Social Cohesion (the issue of inclusion in the EU
emerged in the documents as early as the 1990s).

The Council of Europe’s 2006-2015 Action Plan, adopted by the Bosnia and Herzegovina
Council of Ministers in 2009, defines guidelines for action in 15 sectors related to the areas of
life of persons with disabilities. These are: participation in political life; participation in cul-
tural life; information and communication; education; employment; professional orientation;
habilitation and training; environmental development; transportation; life in the community;
health care; rehabilitation; social protection; legal protection; and protection from violence and
abuse. This act emphasizes target groups exposed to the risk of double discrimination (an indi-
cator of social exclusion) as follows: women and girls with disabilities; persons with disabilities
requiring extensive support; children and young persons with disabilities; elderly persons with
disabilities; and persons with disabilities from minority and migrant communities. The Action
Plan includes core measures and activities in the sectors of housing, education, employment,
mobility and awareness-raising. The ICF disability qualification is recognized, but no definition
of disability is provided. Instead, this is left to the member states, as well as prevention measures
in accordance with the documents of the World Health Organization. The ‘universal design’
approach (introduced in 2001) is encouraged as the standard for all sectors, with the goal to
equalize and permit equal access in the shaping of buildings, environments, products, commu-
nications and electronic systems promoting the participation and independence of persons with
disabilities. A fundamental guiding principle for provision of services is equal treatment to that
of persons without disabilities (sectoral responsibility), but disability-specific policies are not
ruled out if such policies benefit persons with disabilities. The Recommendations and Directives
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of the EU Council of Ministers and other EU documents constitute an Annex to the Action
Plan. The 2010-2020 Council of Europe’s Strategy for Persons with Disabilities envisages action
in eight areas: accessibility (measures and actions to improve access to support services); partici-
pation (measures and actions to strengthen active participation in public life); equality (com-
bating discrimination and affirming equal opportunities); employment (particularly activities
for employment in the open market); education and training (strengthening of inclusive educa-
tion and lifelong learning for all students); social protection (improvement of housing condi-
tions, combating poverty and social exclusion); health (improving access to health care services
and benefits); and external activities (advancement of the rights of persons with disabilities and
expansion and development of European and international programs).

While Bosnia and Herzegovina is not formally required to implement harmonization with Euro-
pean law, which is mandatory for the EU member states, international documents require reporting
on issues contained in the given Convention, and the ratification of a Convention requires imple-
mentation of its provisions. Observing this practice of the recognition of supremacy of interna-
tional law, pertinent strategies for the domain of disability” were prepared, and modern tendencies
of innovative regulations — based on scientific achievements, adoption of new international legal
standards or analysis of the effectiveness of legal norms — have been incorporated in many laws.

When we discuss the implementation of this model with regard to persons with disabilities, the
question of the selection of a model is no longer posed, since in the above documents Bosnia
and Herzegovina has adopted the social one. Although there are advocates for abandoning the
medical model, this view neglects to take into account that the ICF International Classification
of Disability is actually based on integration of the medical and social models, which is why the
bio-psycho-social approach was applied. Application of the social model means that the state
and environment should remove the barriers that prevent or hinder persons with disabilities
from participating in mainstream society. This does not imply that all persons with disabilities
(or even with the same disabilities) shall have the same treatment in achieving equal access,
because it is exactly this crucial principle of individual approach — by developing a profile of
status, needs, development and inclusion — which determines actions separately for each person
(e.g. one person may be institutionalized, while another, if he/she has supportive family and/or
conditions, may remain in the community with additional services). Furthermore, this does not
mean that efforts should not be made in all aspects of removal of social barriers, regardless of the
specific needs related to a given type of disability. This is in effect what ‘universal design’ means.
Universal design permits equal access for all categories, from children, adults and the eldetly to
persons with disabilities. Disability is a changeable category, in the sense that new cases or types
may emerge, and universal design encompasses all these new possibilities.

As the sectors of health care, education, social security, social protection, labor and employment
and housing are goverened by the entities, entity legislation is pertinent for the analysis of con-
formity with international documents. The greatest obstacle is the lack of political will to abandon
the divisive policies embedded in the prioritization of the ethnic principle, which would affirm the
participation of all external to this approach. This is best illustrated by the failure to implement
verdicts from the Human Rights Court in Strasbourg, as well as the verdicts of domestic courts,
in particular those of the Constitutional Court of Bosnia and Herzegovina. Apart from politi-
cal barriers, reflected in either ‘failure to adopt’ or in ‘delaying’ of reform laws, and in extremely

31 2010 - 2015 Strategy for the Equalization of Opportunities for Persons with Disabilities in Republika Srpska,
2011 - 2015 Strategy for the Equalization of Opportunities in the Federation of Bosnia and Herzegovina.
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inefficient management of public resources, our society is characterized by very low incomes.
Additionally, these incomes remain unevenly distributed, while the need for various forms of sup-
port is vast. Cantonal administrations represent a great burden. A draft of the new Federation of
Bosnia and Herzegovina constitution is expected soon, but the problem of public administration
is present in both entities and on all levels. Finally, as a consequence of successive policies over
many years, a great mass of ‘passive consumers’ of certain benefits was created in both entities. This
resulted in many cases of beneficiaries tapping into multiple systems, without adequate measures
and programs to stimulate employment, retraining and self-employment, so that in place of a sys-
tem of equality, a system of inequality emerged. Entire categories are fully excluded from access
to certain rights. In the country as a whole, there are many unemployed persons, some of whom
have been job secking for years, with no idea what the future will bring, and without the vision
and will to change the situation. For this reason, unemployment of the ‘healthy population’, along
with the above-mentioned social deviations, constitutes a special problem which must be resolved
and which demands both time and resources. The problem of unemployment is particularly pro-
nounced for the category of young people. This problem also worries the leaders of EU countries,
as evidenced by the recent decision to allocate considerable funding from the European Social
Fund for combating youth unemployment over the next two years.

An analysis of the situation in the system of budgeted social protection benefits in the IBHI
Study revealed some common areas of concern in the entities, including:

e laws and regulations are not of crucial importance for the achievement of equal rights in
social protection, but only a precondition, and the implementation of legal provisions on
equal access to rights has lagged;

o resolving the issue of unemployment and employment of social categories is imperative to
prevent further burden on the social sector;

e embarking on the equalization of the rights by categories and beneficiaries is imperative to
establish a functional and fair system, but also to maintain liquidity of the budgets;

e itis crucial to conduct continuous education of all relevant officials and personnel, as well
as to run awareness-raising campaigns about the importance of the problems of excluded
categories, particularly that of persons with disabilities.

Private Sector and Market Potential for Employment and
Self-Employment in Bosnia and Herzegovina, with Special
Emphasis on the Situation and Options of its Entities

Unemployment, Employment and Rehabilitation

One reason employment is seen as a crucial sector is that exclusion from work and income genera-
tion pushes any person towards exclusion, in particular persons with disabilities. This sector has
three sub-sectors, with most regulations being governed on an entity level (and a cantonal level in
the Federation of Bosnia and Herzegovina). In terms of work, a person may be unemployed, an
employer, or a recipient of a disability pension in accordance with the entity laws on pension and
disability insurance. Here we consider only the first two of these components — unemployment
and employment - as pension and disability insurance was presented in the previous chapter.
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In the sense of the entity laws on employment brokerages and social security®, an unemployed
person is any such person without current employment who is: able to work; eligible for employ-
ment in line with labor regulations; actively seeking employment; recorded with the employ-
ment agency as a job seeker; does not perform an independent professional or economic activ-
ity; and is not a regular school or university student, or a pensioner. Labor regulations set 15
as the lowest legal age for employment. In this case, the jobs in question are mainly those not
requiring particular knowledge or skills, but they allow for work to begin prior to an individual
attaining full working capacity (at 18 years of age). Persons who meet these conditions, and
who paid unemployment contributions over an uninterrupted period of 12 months, or for 8
months within the last 18 preceding unemployment, are eligible for unemployment benefits.
An additional condition is that such persons lost their jobs through no fault of their own, and
did not resign voluntarily. Resignation due to discrimination, abuse, working conditions con-
sidered hazardous to the health, or various pressures from employers is not viewed as voluntary.
Depending on the duration of work history, the unemployment benefit is paid for 6-12 months,
as a percentage of the average wage in the canton. Moreover, persons who fall three years short
of meeting the employment duration requirement for the old age pension are eligible for pay-
ments of the pension and disability insurance in order to fulfill this requirement. All registered
unemployed persons are provided with health insurance on the condition of regular reporting
for the purposes of record-keeping.

Employment of persons with disabilities takes two forms: on the open market (under equal con-
ditions), and employment under special conditions. The aim of the latter is to equalize opportu-
nities of employment for persons with disabilities, through special programs, subsidized forms
of employment or priority in obtaining regular employment. Employment occurs through the
completion of a contract with an employer, or by self-employment, i.e. performance of a profes-
sional or economic activity in line with regulations on practicing crafts and related activities.

Employment is provided in accordance with entity labor regulations. The requirements are that
the person is at least 15 years of age, and of generally sound health. The latter is verified by a
competent health care institution. Persons with disabilities are considered to be of generally
sound health for performing certain jobs if they have been trained for them. The law includes
provisions for particular protection of persons aged 15-18, who are considered minors, and are
not permitted to sign contracts that imperil their health, morality or development. In addition
to labor contracts, these laws also provide for traineeships in jobs where specific work experience
is required. Volunteer traineeships are regulated by separate laws on volunteer work.

The Law on Employment in the Institutions of Bosnia and Herzegovina™® regulates the labor rela-
tions of employees in such institutions, and consequently for employees of associations and foun-
dations registered at the state level of Bosnia and Herzegovina. This law applies to all federations
of associations and to associations of persons with disabilities registcred at this level. The features
of this Law are that all norms related to the labor contract have been more precisely established,
guaranteeing greater protection of employees than in either the private or public sector.

32 Law on Employment Brokerage and Social Security of Unemployed Persons (FBiH Official Gazette no.
55/00, 41/01, 22/05, 9/08), Law on Employment Brokerage and Rights during Unemployment (RS Official
Gazette no. 30/10, 102/11).

33 Law on Employment in the Institutions of Bosnia and Herzegovina (BiH Official Gazette no. 26/04, 7/05,
45/05, 60/10).
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The laws on volunteer work®* extend the opportunity (particularly for young unemployed per-
sons) to undertake traineeships or gain work experience, while granting employers certain priv-
ileges in order to stimulate such employment. Recognized privileges for employers related to
accepting volunteer work refer to the treatment of certain costs as business costs, as follows:
Procurement of work clothes, equipment and protection articles required for volunteer work;
travel, lodging and board costs arising in connection with volunteer work; compensation paid
to cover the costs of board, care and training of animals owned by volunteers who participate in
volunteer activities; compensation paid to cover medical services and vaccines received for the
purposes of performing volunteer work; costs of training necessary for volunteer work that takes
place outside the school system; compensation for insurance premiums for volunteer workers;
and compensation for collected documentation or payment of administrative fees.

The Federation law establishes a daily allowance for volunteer workers, up to the amount of
75% of the daily allowance for civil servants, while the new draft proposal of this law in Repub-
lika Srpska envisages compensation up to 30% of its average net wage. These privileges are con-
ditional upon the signing of contracts for volunteer work, which would, like labor contracts,
specify the rights and obligations of employers.

The importance of these laws is considerable, partly because they equate volunteer work history
with other work history for the exercise of overall labor rights, but particularly because they may
enable, in the future, persons with disabilities to compete for paid jobs in markets which require
specific work experience.

Regulations Supporting the Environment for Employment of Persons
with Disabilities

The laws on persons with disabilities® are the most important laws for equalization of opportu-
nities for employment of such persons. These laws impose an obligation on certain legal persons
to employ persons with disabilities in proportion to the total number of employees. Unless these
numbers are met at the so-called ‘mandatory employment level’, employers are required to set
aside a certain amount from employee wages in a fund that will distribute collected proceeds
for the employment, professional training and rehabilitation of persons with disabilities, on the
basis of transparent public tenders. Legal persons who are not mandated to employ persons with
disabilities pursuant to this Law (e.g. organizations in the non-governmental sector) also set
aside some funds, though for them this percentage is lower than for the organizations mandated
for employment of this nature (including government bodies, legal persons holding public pow-
ers or performing tasks of public interest, and companies).

The status of enterprises for the employment of persons with disabilities is defined separately, with
privileges and benefits provided by the government outlined in respective laws. In the Federation
of Bosnia and Herzegovina, an enterprise for the employment of persons with disabilities should
employ at least 40% its total number of employees as such persons, while in Republika Srpska this
figure is 51%. All categories of legal persons may establish such enterprises, including government

34 Law on Volunteer Work (FBiH Official Gazette no. 110/12) and Law on Volunteer Work (RS Official Gazette
no. 73/08).

35 Law on Professional Rehabilitation, Training and Employment of Invalids (RS Official Gazette no. 37/12
- consolidated text) and Law on Professional Rehabilitation, Training and Employment of Persons with
Disabilities (FBiH Official Gazette no. 9/10).
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institutions. Sheltered workshops can be created for the purpose of providing employment, and
may be founded by: units of local self-government; companies; associations of persons with disa-
bilities; associations of employees, trade unions, and humanitarian organizations; and other legal
persons. An occupational center is a public institution providing work for persons who cannot
find employment through any other option offered by this law, or established for occupational-
therapy activities within the context of rehabilitation of persons with disabilities. An occupa-
tional center must employ at least 80% of its total number of employees as persons with disabili-
ties, and such centers may be established by all legal persons. Self-employment is also considered
as employment of persons with disabilities, as are employment in a family enterprise, and inde-
pendent business activities. In their business operations, such entities are exempt from the pay-
ment of duties and taxes pursuant to customs and tax regulations, while their utilities (including
telephone and electricity bills) are charged at houschold rates. Some of the money paid out in
wages is recoupable from the Fund through refunds. Additionally, the law imposes a mandatory
requirement on other entities that they must meet 20% of their goods and services needs from
enterprises for the employment of persons with disabilities, in an effort to stimulate their sustain-
ability in this manner. A special advantage of these laws is that they create opportunities for the
additional training and retraining of persons with disabilities. This is because all forms of support
envisaged for economic activities may serve as organizational structures for education, additional
training, retraining and rehabilitation programs for persons with disabilities. Special sections of
the law are dedicated to the issues of rehabilitation and retraining of persons with disabilities.
This is an area which is bound to continue its expansion, as social rehabilitation encompasses the
systems of health care, education, culture, sports, recreation, social and political activities, com-
munications, and labor and employment, among others.

On a state level in Bosnia and Herzegovina, the General Law on Cooperatives (BiH Official
Gazette no. 18/03, 55/06) allows for stimulation of employment of persons with disabilities as a
form of social entreprencurship. Pursuant to this law, a cooperative is an organization of volun-
tarily associated members (cooperative members), with a minimum of five physical or legal per-
sons, who satisfy their economic, social and cultural needs through joint ownership and demo-
cratically controlled business operations. A cooperative may be general or specialized in terms
of its activities, and it may only perform the activities for which it is registered. In legal transac-
tions, a cooperative acts on its own behalf and is liable for its assets, or through solitary liability
of individual cooperative members.

The entity laws on games of chance®®

age that 50% of revenues will be set aside for purposes which will improve the position of chil-
dren, sick children and other vulnerable groups, with specific mention of persons with disabili-
ties. Funds are allocated on the basis of activity programs and projects.

are one form of government stimulation. These laws envis-

The private sector has relevance for persons with disabilities, if an injury in the workplace or a pro-
fessional disease is the origin of their disability, and also through prospects for their employment
in certain jobs. For a proper interpretation of the ‘equalization of opportunities’ approach, the
starting point is that, realistically, not all persons with disabilities may have access to all types of
jobs. Rather the intent here is to permit access to appropriate jobs in proportion to a PwD’s capac-
ity. From this perspective, it becomes feasible that it may be in the interests of some companies to
employ persons with disabilities, in order to receive tax relief and certain other benefits.

36 Law on Games of Chance (RS Official Gazette no. 111/12 - consolidated text) and Law on Games of

Chance (FBiH Official Gazette no. 1/02, 40/10).
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The Law on Value-Added Tax (BiH Official Gazette 9/05, 35/05) exempts from its payment
goods and services provided by humanitarian, charity, disability and similar organizations for
their fee-paying members, on condition that these do not disrupt competition in the market.
This is beneficial for organizations for persons with disabilities, as it means their services may
be more affordable than equivalent services provided by other companies. Income tax laws do
not tax income from disability benefits and other forms of social protection assistance, nor the
income of disabled persons employed in a company, institution or workshop for occupational,
professional training and rehabilitation of invalids. All employed persons are eligible for a fur-
ther 0.3% on the set percentage of income tax deductions for children, as well as for the costs of
treatment and medications.

The laws on profit taxes” provide tax relief, since they recognize 2% of sponsorships and 3% of
grants realized during the tax year as business expenses. The Federation law exempts a company
from the profit tax if more than 50% employees were persons with disabilities in the course of
the tax year. In Republika Srpska, organizations employing up to 9 employees and with annual
revenues below 100,000 KM may receive the status of small taxpayer, and pay tax at the reduced
rate of 2%.

The most interesting form of profitable organization in the private sector is that of the limited
liability company (LLC), as it encompasses both small and medium-sized enterprises. Manage-
ment of LLCs is more streamlined than in the case of some other forms (e.g. sharcholder-based
companies), and thereby allows faster and easier adaptation to market conditions, making these
companies more effective. Entity laws provide a legal framework for the activities of small and
medium enterprises®®, but the pace of company creation has remained sluggish. Bosnia and Her-
zegovina is not seen as a suitable environment for capital investments due to its poorly regulated,
slow and complicated procedures for company registration.

Self-employment is envisaged through the forms of independent business activities defined in
the Law on Crafts and Related Activities in the Federation of Bosnia and Herzegovina (FBiH
Official Gazette no. 35/09, 42/11). By legal definition, a craft is ‘an independent and lasting
performance of permitted and registered economic activities as the primary, supplementary or
complementary occupation by physical persons, with the purpose of generating profits through
manufacture, trade or provision of services in the market’. Any activity not prohibited by law or
regulated by a special law is permissible. There are conditional and special crafts for which the
conditions for performance vary (special training is required for conditional crafts, and special
crafts require approval). Two or more persons may jointly perform a craft. Related activities are
activities related to the craft, and activities that are not crafts, but are performed in accordance
with the rules for crafts. Cottage industry activities, as well as jobs performed on business and
residential premises, as well as seasonal jobs, are regulated by separate by-laws.

The Republika Srpska Law on Crafts and Entrepreneurial Activities (RS Official Gazette no.
117/11) is much shorter, and does not treat the self-employment segment to the same extent of
detail as does the Federation law, although it establishes the same forms of independent business
activities.

37 Law on Profit Tax (RS Official Gazette no. 91/06, 128/06, 120/08, 71/10, 1/11) and Law on Profit Tax (FBiH
Official Gazette 97/07, 14/08, 39/09).

38 Law on Incentives to Small Economy Development (FBiH Official Gazette no. 19/06, 25/09) and Law
on Incentives to Development of Small and Medium Enterprises (FBiH Official Gazette no. 23/09 -
conslolidated text).
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Microcredit organizations may be important partners for the employment of persons with dis-
abilities. They are oriented on private initiatives, provide microcredits in order to improve the
position of recipients, increase employment, support entrepreneurship and earn profit. Both
entity laws* define a microcredit organization as a legal person that may be set up as a micro-
credit company (LLC or shareholders’ company) or a microcredit foundation. A microcredit
company may approve loans to a maximum amount of 50,000 KM, while a microcredit founda-
tion may approve loans of up to 10,000 KM.

Socially responsible companies and banks may also represent a stimulating environment, since,
through their credit lines for small business and investment projects, or even for social entrepre-
neurship, as well as through annual grants, they can provide exceptional assistance to the process
of equalization of opportunities for persons with disabilities in all relevant segments.

In Lieu of Conclusions and Recommendations

Although in recent years considerable efforts have been invested to address matters of relevance
for the everyday functioning of persons with disabilities, there remains much to be done in this
domain, for the following reasons:

1. Since the entities adopted the strategies for the equalization of opportunities for persons
with disabilities, it is expected that any new plans and programs will follow the course set in
these strategies.

2. Anticipated amendments to the Constitution of the Federation of Bosnia and Herzegovina
will, in addition to its political consequences, have fiscal impacts which are likely to lead to
legal changes in the allocation of public resources.

3. Legislative changes are also expected in the Federation of Bosnia and Herzegovina sector of
pension and disability insurance, while Republika Srpska has, through some changes of its
own, already embarked on this inevitable process of reform.

4. In the Federation of Bosnia and Herzegovina, a set of laws in the sector of social and labor
protection is currently being prepared, while problems of the sustainiability and liquidity of
budgets are likely to uncover other unresolved matters in this sector in both entities.

5. Educational reform has neither been completed nor implemented. Although many believe
that this is a problem which only concerns higher education, much also remains unresolved
in elementary and secondary education (e.g. curricula, syllabi, common core programs, and
issues of language), and in pre-school education. This is of particular concern regarding the
licencing of pre-school institutions and ensuring a certain standard of quality.

There are several fundamental principles that should be observed in the implementation of the
medical-social model in the domain of disability:

1. Changing laws does not guarantee enforcement of legal norms. For this reason it is neces-
sary to implement awareness-raising campaigns, education and other measures to involve
local communities in parallel with, and if possible before, such legal changes. The majority
view in the community is that improvements or status changes occur with the adoption of

39 Law on Microcredit Organizations (Official Gazette no. 64/06, 116/11), Law on Savings and Loans
Organizations (RS Official Gazette no. 93/06) and Law on Microcredit Organizations (FBiH Official Gazette
no. 59/06).
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legal norms. Modern theories suggest that a legal norm should only be enacted once soci-
ety has been prepared for its enforcement, i.e. when human and other resources have been
provided, and the environment prepared, to support the changes. This is why developed
countries apply the method of ‘delayed enforcement’ when adopting important and major
reform laws. This means that the law is adopted, but that its implementation starts 1-3 years
later. This delay Serves to prepare all stakeholders in society for the impending changes to the
regulation of social relations.

2. Inthe absence of major programs and plans, the ‘universal design’ principle should be imple-
mented wherever possible, in future constructions, access paths, roads etc.

3. DPersons with disabilities should be provided with training, education and resources for
online communication, if it is within their abilities to perceive and utilize it. This should take
place cither as part of the education system or in training centers. Online training should be
developed and introduced for all types of education in this category.

4. For programs to develop support in local communities, the following activities may be cru-
cial: mapping of types of disability; mapping of needs regarding the functionality of persons
with disabilities; identifying types of existing and lacking services, developing a plan for the
provision of support services; mapping of jobs for which there is market demand; and map-
ping of possible jobs for persons with disabilities.

5. Development of prevention programs and educational programs for the early detection of
disabilities, and ensuring that these programs are available to the general population.

6. Enlisting of the media to participate in programs and campaigns for all above-mentioned
activities.

7. Equality before the law and 2 minimum of guaranteed rights should be achieved by reexami-
nation of the harmonization of legal norms in light of international conventions and treaties,
regardless of the level of government that passes the law, and by enforcement of such harmo-
nized legal acts.

The above principles of action should represent a constant in our attitude towards problems
related to disability, as this is an extremely variable category, not only due to number and type,
but also because the categories that cause disability are themselves changeable. As individuals,
or as members of different social groups, we have the chance to alter prevailing perceptions of
and attitudes towards disability. The focus of this segment of the analysis was to present the
complexity and significance of the problems of disability in a simple and succinct manner, and
to inspire the reader to strive for change.
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Sources:

e Laws and by-laws (by level of adoption);

¢ The Constitution of Bosnia and Herzegovina, The Constitution of the Federation of Bosnia
and Herzegovina and The Constitution of Republika Srpska;

e Dolicy in the Area of Disability in Bosnia and Herzegovina, Bosnia and Herzegovina Coun-
cil of Ministers ‘BiH Official Gazette’, no. 76/08;

e Decision of the Bosnia and Herzegovina Council of Ministers to Adopt the Standard Rules
for the Equalization of Opportunities for Persons with Disabilities, ‘BiH Official Gazette,
no. 41/03;

e Law on the Prohibition of Discrimination, ‘BiH Official Gazette), no. 59/09;
e Law on Medications and Medical Devices, ‘BiH Official Gazette’, no. 58/08;

e Law on Radiation and Nuclear Safety in Bosnia and Herzegovina, ‘BiH Official Gazette) no.

88/07;
e Law on Prevention and Eradication of Abuse of Narcotics, ‘BiH Official Gazette’, no. 8/06;
e Law on the Use of Sign Language, ‘BiH Official Gazette) no. 75/09;
e Framework Law on Pre-School Education, ‘BiH Official Gazette’, no. 88/07;
e Framework Law on Elementary and Secondary Education, ‘BiH Official Gazette) no. 18/03;
e Framework Law on Higher Education, ‘BiH Official Gazette), no. 59/07, 59/09;
e Framework Law on Secondary Vocational Education, ‘BiH Official Gazette), no. 63/08;

e Law on Employment in the Institutions of Bosnia and Herzegovina ‘BiH Official Gazette,

no.26/04,7/05,48/05, 60/10;
e Labor Law, ‘FBiH Official Gazette) no. 43/99, 32/00, 29/03);

e Law on Employment Brokerage and Social Security of Unemployed Persons, FBiH Official
Gazette), no. 55/00,41/01,22/05,9/08;

e Law on Volunteer Work, ‘FBiH Official Gazette), no. 110/12;

e Law on Pension and Disability Insurance, ‘FBiH Official Gazette, no. 29/98,49/00, 32/01,
59/06,4/09, 55/12;

e Law on Types and Percentages of Physical Disability, FBiH Ofhicial Gazette] no. 42/04,
48/04;

e Law on Health Care, ‘FBiH Official Gazette) no. 46/10,75/13;
e Law on Health Insurance, ‘FBiH Official Gazette), no. 30/97,7/02,70/08 and 48/11;

e Law on the Rights, Obligations and Responsibilities of Patients, ‘FBiH Official Gazette) no.
40/10);

e Law on Protection of Mentally Ill Persons, ‘FBiH Official Gazette, no. 37/01, 40/02 and
52/11, 14/13;

e Law on the Foundations of Social Protection, Protection of Civilian Victims of War and

Families with Children, ‘FBiH Official Gazette) no. 36/99, 54/04, 42/06, 14/09;

e Law on the Rights of Veterans and Members of Their Families, FBiH Official Gazette’ no.
33/04,56/05,72/07,9/10);
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Law on the Special Rights of Recipients of Wartime Awards and Decorations and Their
Families, ‘FBiH Official Gazette’ no. 70/05, 61/06, 9/10;

Law on the Professional Rehabilitation, Training and Employment of Persons with Disabili-

ties, ‘FBiH Official Gazette, no. 9/10;

Law on Games of Chance, ‘FBiH Official Gazette’, no. 1/02, 40/10;
Law on Profit Tax, ‘FBiH Official Gazette, no. 97/07, 14/08, 39/09;
Law on Notaries, ‘FBiH Official Gazette’ no. 45/02;

Decision on the Establishment of the Basic Health Care Rights Package in the Federation of
Bosnia and Herzegovina, ‘FBiH Official Gazette’ no. 21/09;

Decision on Maximum Levels of Direct Cost Sharing by Insured Persons in the Costs of
Access to Different Types of Health Care within the Basic Health Care Rights Package,
‘FBiH Ofhicial Gazette’ no. 21/09;

Decision on the List of Medications of the Solidarity Fund, ‘FBiH Official Gazette’ no.
67/11;

Decision on the List of Essential Medications Necessary for Provision of Health Care within
the Standards of Mandatory Health Insurance in the Federation of Bosnia and Herzegovina,

‘FBiH Official Gazette’ no. 75/11;
Labor Law, ‘RS Official Gazette’ no. 55/07;

Law on Employment Brokerage and Rights During Unemployment, ‘RS Official Gazette’
no. 30/10, 102/11);

Law on Volunteer Work, ‘RS Official Gazette’ no. 73/08;
Law on Pension and Disability Insurance, ‘RS Official Gazette’ no. 134/11, 82/13;
Law on Health Insurance, ‘RS Official Gazette’ no. 106/09;

Law on Health Insurance, ‘RS Official Gazette’ no. 18/99, 51/01, 70/01, 51/03, 57/03,
17/08,01/09 and 106/09);

Law on Social Protection, ‘RS Official Gazette’ no. 37/12;
Law on Child Protection, ‘RS Official Gazette’ no. 4/02, 17/08, 1/09;
Law on Civilian Victims of War, ‘RS Official Gazette’ no. RS 24/10;

Law on the Rights of Veterans, Disabled War Veterans and Families of Deceased Soldiers of
the Homeland Defense War of Republika Srpska, ‘RS Official Gazette’ no. 134/11, 9/12
and 40/12);

Law on Professional Rehabilitation, Training and Employment of Invalids, ‘RS Official
Gazette’ no. 37/12;

Law on Games of Chance, ‘RS Official Gazette’ no. 111/12;
Law on Profit Tax, ‘RS Official Gazette’ no. 91/06, 128/06, 120/08,71/10, 1/11;
Family Law, ‘RS Official Gazette’ no. 54/02, 41/08;

Law on Notaries, ‘RS Official Gazette’ no. 86/04, 74/05, 76/05, 91/06, 37/07, S0/10,
78/11);

Study ‘Research of the Situation in the Area of Disability in BiH, IBHI 2008;
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e Study ‘Standards, Capacities, Models and Mechanisms for the Equalization of Opportuni-
ties of Persons with Disabilities in Bosnia and Herzegovina, IBHI, 2009;

e Study ‘Non-Contributory Social Protection Benefits in BiH — What Works, and What
Does Not?” — IBHI, 2013,;

e www.mhrr.gov.ba - Report of Bosnia and Herzegovina on the Implementation of the UN
Convention on the Rights of Persons with Disabilities;

e www.dei.gov.ba — Draft Strategy of Social Inclusion;

e www.uvijeceministara.gov.ba — Council of Ministers' Communications Strategy;

e www.who.org - International Classification of Functioning, Disability and Health (ICF);
e www.europa.cu - Disability Action Plan 2006-2015;

e European Disability Strategy 2010-2020.
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Dobrica Jonji¢

POLICIES IN THE AREA OF DISABILITY IN THE
FEDERATION OF BOSNIA AND HERZEGOVINA
(1996-2013)

A Society of Barriers and Prejudices

Persons with disabilities in the Federation of Bosnia and Herzegovina are primarily categorized
by origin of disability, resulting in the following categories: military PwDs, civilian victims of
war, persons with congenital or acquired disabilities originating as a consequence of an injury
or disease, the so-called non-war disabled, and persons with work-related disabilities caused
by workplace injuries or professional diseases. This status-based categorization has resulted in
legislation with considerably fewer common areas and far more solutions that are, in essence,
discriminatory, and account for the enormous differences in awarded benefits, as well as their
scope. Society’s care for the rights and situations of persons with disabilities depends to a con-
siderable extent upon the organization — and strength of organization — of such persons, and
upon their ability to impose themselves as a relevant and strong partner to the authorities in the
Federation of Bosnia and Herzegovina at a given point in time.

The policies in the domain of disability implemented in the Federation of Bosnia and Herzego-
vina immediately after the end of war operations in the country as a whole, were based either on
the models in place in neighboring countries, or on legislation carried over from the previous
country. It was not unheard of for disability-related discrimination to occur, even among ben-
eficiaries whose disabilities originated as a consequence of common circumstances, and where
beneficiaries belonged to the same target group (i.c. the category of veterans). Namely, until the
adoption of the Federation Law on the Rights of Veterans and Their Family Members (FBiH
Official Gazette no. 33/04, 56/05 and 70/07), the category of military PwDs enjoyed rights

granted by two completely separate laws.

Former members of the Army of the Republic of Bosnia and Herzegovina (RBiH) enjoyed disa-
bility-related rights contained in the law carried over from the former Socialist Federal Republic
of Yugoslavia, while former members of the Croatian Defense Council (HVO) received theirs
on the basis of the law adopted by the Herzeg-Bosnia Assembly. The rule books for the estima-
tion of degrees of disability were different, not just for the different components of the military
units to which beneficiaries belonged, but for the cantons. There was no single procedure for
granting rights, nor were there criteria for the assessment of bodily impairment. This fragmenta-
tion was supported by the government, by sharing the budget funds for military veterans 75:25,
between former members of the RBiH Army and HVO respectively. Therefore, discrimination
was both institutionalized and legalized. Such a division within the same population of persons
with disabilities (military PwDs) lasted for nearly 10 years, until the adoption of the Law on the
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Rights of Veterans and Their Family Members in 2004. From the creation of the Federation of
Bosnia and Herzegovina until the adoption of the Law on the Foundations of Social Protec-
tion, Protection of Civilian Victims of War and of Families with Children (Official Gazette no.
36/99) and their amendments in 2004, the interest groups of persons with disabilities received
their benefits through the pension and insurance system, which applied only to such persons
who were either ernployed or retired. The rest of the population with disabilities was covered by
a system of social protection based on material status rather than disability. Disability-related
rights were granted in the cantons, which caused some cantons (c.g. Sarajevo and Tuzla) to
address disability-related issues in line with their own material capacities, from which inevitably
ensued differentials in the level of speciﬁc benefits for persons with disabilities. Meanwhile, the
rest of the Federation of Bosnia and Herzegovina simply never introduced any rights to cash
benefits on the basis of disability. From the end of the war until 1999 (which saw the introduc-
tion of the new Law on the Foundations of Social Protection), benefits for this category of the
population were symbolic, and wholly covered by the Federation budget. Certainly the wealth-
ier cantons found some degree of protection for the category of disabled civilian victims of war,
while most cantons, invoking their poor financial situations, failed to pass the appropriate laws,
or to pay any kind of disability benefit for this category of beneficiaries.

Such large differences in the policies adopted by the ruling circles in the Federation of Bosnia
and Herzegovina concerning groups of persons with disabilities unequal in status, were to a
great extent conditioned by the degree of development and of influence of respective organiza-
tions of persons with disabilities. Immediately after the war, it was logical that the organizations
of persons with disabilities that gathered military PwDs were the strongest and most influential.
The conformist governments exploited their power to a considerable extent, both by pander-
ing to these organizations through various privileges, and by instrumentalizing them in the
interests of preserving the concept of their power. Such a relationship resulted in the sweeping
discrimination of status-based groups of persons with disabilities, both by the scope and types
of various benefits, and in the overall amount of financial support for the disabled given to them

from the budget.

Therefore, a fundamental feature of the policy concept in the domain of disabilities — spanning
the period immediately after the war in Bosnia and Herzegovina until the ratification of the
United Nations’ Convention on the Rights of Persons with Disabilities in 2009 — was the legal-
ized and institutionalized discrimination of persons with disabilities, who were categorized on
the basis of their social status, and not on the basis of needs or the right to equal opportunities.
A comprehensive concern by society as a whole for the needs of persons with disabilities was
completely lacking, and fund distribution was reduced to the granting of rights to cash benefits
from the Federal budget, which naturally depended on the status of the given beneficiary and
on the strength of the organization representing that beneficiary’s interest. There was a very low
awareness, society-wide, of the need for persons with disabilities to become more actively and
completely involved in all societal activities. As well as this, an underdevelopment of the organi-
zations of persons with disabilities and their inability to convince the ruling circles through the
strength of their arguments, in combination with the overarching grave economic situation,
constitute the basic causes of marginalization and exclusion of persons with disabilities, and of
their negligible influence in society.

The consequences of such concepts in the domain of disability in the Federation of Bosnia and
Herzegovina have been catastrophic, both for persons with disabilities and for society as a whole.
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Different groups of persons with disabilities in the Federation of Bosnia and Herzegovina enjoy
disability-related rights on the basis of several apparently similar, but in essence very different,
laws:

e military PwDs on the basis of the Law on the Rights of Military Disabled and Their Family
Members (FBiH Official Gazette, no. 33/04, 56/05 and 70/07);

e civilian victims of war in accordance with the provisions of the Law on the Foundations of
Social Protection, Protection of Civilian Victims of War and Protection of Families with

Children (FBiH Official Gazette, no. 36/99, 54/04, 39/06 and 14/09);

e persons with disabilities (non war-related disabled) in accordance with the provisions of the

same Law (FBiH Official Gazette, no. 36/99, 54/04, 39/06 and 14/09);

o work-related disabled attain some of their rights on the basis of the Law on Pension and Dis-
ability Insurance (FBiH Ofhicial Gazette, no. 29/98, 49/00 and 32/01, 73/05, 59/06 and
4/09).

The Law on the Rights of Veterans and Their Family Members stipulated that the rights of
military PwDs would be funded from the Federal budget. According to this law, a military
PwD is defined as a person who suffered a physical impairment of at least 20%, from a wound,
injury, disease or deterioration of disease while serving in the Armed Forces, performing mili-
tary duties or other duties for the purpose of the defense of Bosnia and Herzegovina, from 12
March 1991-23 December 1995. Depending on the severity of the impairment, military PwDs
are divided into 10 groups, with Group I'at 100% to Group X at 20% of impairment. According
to the provisions of the law, military PwDs are entitled to a personal disability benefit, a long-
term care and support benefit and an orthopedic benefit. Approximately 56,000 military PwDs
enjoy these rights in the Federation of Bosnia and Herzegovina, and the budget of the Fed-
eration of Bosnia and Herzegovina sets aside around 160,000,000 KM annually to fund them.
Individual amounts vary from 38 KM of the disability benefit for a military PwD in Group X,
to 1,800 KM for a military PwD with 100% disability in Group I.

Curiously, not a single title of the benefits enjoyed by military PwDs reveals that they refer
to veterans. Identical benefits, by title, are also granted to civilian victims of war and persons
with non war-related disabilities. The crucial difference is in the coverage of beneficiaries and
the levels of personal benefits. It is worth noting that all these different groups of persons with
disabilities receive considerably different cash benefits from the Federal budget, on the basis of
the disability concerned. The government, as lawgiver, has not rewarded the veterans’ sacrifice
in the defense of the country with any special rights (in Republika Srpska there is a veteran’s
allowance), but exclusively through rights based on disability. Persons with disabilities who suf-
fered injuries in the war as civilians, as well as persons with congenital disorders or disabilities
acquired in peacetime, enjoy entirely the same rights as military PwDs in the Federation of
Bosnia and Herzegovina. Civilian victims of war are divided into five groups, encompassing 60
to 100% physical impairment. The base for calculation of benefits for civilian victims of war is
70% of the base of a military PwD with 100% physical impairment, which is around 560 KM,
while the base for calculation of the coefficient for persons with non war-related disabilities is
fixed at 274 KM. Every year, the budget of the Federation of Bosnia and Herzegovina allocates
around 12 million KM for subsidizing personal civilian victims of war benefits for some 5,000
beneficiaries, and approximately 112 million KM for around 41,000 beneficiaries of benefits
extended on the basis of non war-related disabilities. When the rights and benefits enjoyed by
persons with work-related disabilities through the system of pension and disability insurance
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are included, the Federation of Bosnia and Herzegovina sets aside nearly 300 million KM annu-
ally for disability-related benefits. Enormous funds (one-fifth of the annual budget of the Fed-
cration of Bosnia and Herzegovina) are expended, while an army of disaffected persons with
disabilities is created.

Evidently, there is real confusion in terms of the level of benefits and the coverage of beneficiar-
ies. This reinforces existing forms of discrimination, as well as generating new ones, against per-
sons with disabilities, based on the origin of their disabilities. The category of military persons
with disabilities enjoys positive discrimination relative to the rest of the population of PwDs,
notonly through the legal framework, but also through the Rule Book on Physical Impairments,
which is applied by expert physicians of the Medical Expert Assessment Institute. Namely, the
criteria for assessment of physical impairments applied for military persons with disabilities are
up to 20% less severe, so the loss of a leg below the knee is evaluated as 70% disability if the per-
son is a military PwD, or 50% if the person in question has a non war-related disability, which
seems to be the ultimate in absurdity. All such anomalies are consequences of a caricatured,
medicine-based and status-based model of the assessment of physical impairment, which exists
only in this country and in the Republic of Croatia, where its effects are even more absurd.

Due to the lack of a precise definition of disability, beneficiaries whose treatment was ongoing
were also in various ways included in the category of persons with disabilities, as were the elderly,
whose functioning in the community becomes more difficult because of the natural process of
aging, rather than disability. The approach of addressing the consequences of aging or treat-
ment of patients through disability benefits is entirely misguided. Social protection in a broad
sense, as well as a pension system and disability insurance, and better-quality and more accessi-
ble health care, are all mechanisms of society which should do more for the elderly and the sick.
However, this does not happen; instead, such people have for years been systemically shifted to
the domain of disability, thereby directly hindering those who are, because of their physical,
sensory, mental or psychological impairments, permanently prevented from functioning and
interacting with their environments. In accordance with the Convention, disability is a final
condition, a consequence of an injury or a disease which permanently obstructs an individual’s
interaction with his/her environment and whose mitigation is beyond the measures of health
care. In other words, while a treatment is ongoing, a person is only temporarily obstructed in
his/her interaction with the environment, and the final scope of obstruction to functioning is
determined expertly upon completion of the medical treatment, in line with the International
Classification of Functioning of the World Health Organization. In one period (2007-2009),
such occurrences led to an escalation of the number of beneficiaries pursuant to the Law on the
Foundations of Social Protection, or so-called persons with non war-related disabilities, whose
number rose to 150,000 and threatened to collapse the entire system. The Federation of Bosnia
and Herzegovina was forced to adopt drastic amendments to this law, so that since 2009 the
rights pursuant to it have been granted only to persons with 90% and 100% physical impair-
ment. In addition, persons over the age of 65 enjoy the right to long-term care and support pur-
suant to cantonal regulations.

Nevertheless, all these solutions have been forced in order to save what little of the system could
be preserved, and they in no way constitute a lasting solution for persons with disabilities.
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Society of Equal Opportunities

The Parliamentary Assembly of Bosnia and Herzegovina ratified the United Nations Con-
vention on the Rights of Persons with Disabilities in December 2009, thereby assuming great
responsibility for the enforcement of its fundamental principles. As those responsible in the
government, as well as in the non-governmental sector, were acquainted with the fundamental
principles of this act rather a long time ago, significant preliminary work had been completed
prior to official ratification. Our eminent experts, Mr. Plamenko Priganica, as the Authorized
Representative of Bosnia and Herzegovina and Mr. Fikret Zuko, representative of the move-
ment of persons with disabilities in Bosnia and Herzegovina, participated in the development
of the Convention document in New York, as well as in the intense lobbying effort for its adop-
tion by the United Nations in 2005. Considerably prior to the ratification itself, a significant
awareness-raising campaign was conducted in Bosnia and Herzegovina, to address the need for
a complete turnaround in the policies on disabilities, and for their future development based
on the principles of the Convention on the Rights of Persons with Disabilities. The Principles
of the Standard Rules, as well as of the adopted UN Convention on the Rights of Persons with
Disabilities, had not been incorporated into any strategic document in Bosnia and Herzegovina
prior to 2008, but the time for this development was definitively coming. In 2005, a miracle of
sorts occurred in the context of the contemporary political situation in Bosnia and Herzegovina.

Namely, two line ministries, the Federation of Bosnia and Herzegovina’s Ministry of Labor
and Social Policy, Republika Srpska’s Ministry of Health and Social Protection and Initiative
for Better and Humane Inclusion (IBHI), as the implementing agency, jointly applied to the
Government of the Republic of Finland for funding for the Policy in the Area of Disability
(PAD) project, with the goal to produce a single document for all Bosnia and Herzegovina. This
document was adopted in 2008 with the title ‘Policy in the Area of Disability in Bosnia and
Herzegovina’ (PAD). Upon approval of the project, a team was assembled comprising experts
from both the Federation and Republika Srpska governments, and with the participation of
numerous representatives of the non-governmental sector dealing with disabilities, which was of
utmost importance. The contribution of persons with disabilities to the development of the Pol-
icy in the Area of Disability in Bosnia and Herzegovina was immeasurable, from the standpoint
of the expertise they incorporated into the document’s principles, and that of the ownership
of the document and its legitimization of the Policy as the most significant strategic course of
action in the area of disability in Bosnia and Herzegovina. The Policy in the Area of Disability
in Bosnia and Herzegovina effectively changes the current situation and status of persons with
disabilities, and also of society as a whole, and imposes entirely new standards.

The Bosnia and Herzegovina Council of Ministers adopted the document in 2008 as a single
agenda in the area of disability for the entire country, requiring the entity governments and par-
liaments to adopt their own strategic implementation documents based on the key principles of
the Policy. This document, which took into account and adopted all key principles of the UN
Convention on the Rights of Persons with Disabilities, represents the dividing point of social
policy in Bosnia and Herzegovina, definitively and irreversibly setting the course of action of
society in Bosnia and Herzegovina in the area of rights of persons with disabilities. It illumi-
nates the directions for the action of society as a whole on the elimination of barriers, and the
creation of a society of equal opportunities in all aspects of private and public life. In the clearest
and most determined manner, the policy promotes affirmation of human rights, freedom and
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dignity for all persons with disabilities, and their full integration into society, with the removal
of all causes and forms of discrimination on the basis of disability.

In order to eliminate discrimination on the basis of disability, which has been legalized and ubiqg-
uitous in Bosnia and Herzegovina, and to introduce a social model approach to disability-related
matters, society in Bosnia and Herzegovina needs to develop a single institutional model for the
assessment of degrees of disability and remaining capabilities. This should be applicable to all per-
sons with disabilities, regardless of age and of the origin of disability, with a single set of criteria
and a procedure based on the International Classification of Functioning of the World Health
Organization. The goal of this new, social model approach to assessment of the degree of physical
impairment must be to ensure access to rights in line with the actual needs of each PwD.

At present, rights are accessed on the basis of recognized status as a person with a disability. This
status is established by application of the medical assessment criteria, and on the origin of the
disability. The criteria currently applied constitute the source of most forms of disability-related
discrimination in Bosnia and Herzegovina.

While the PAD project was still ongoing, the entity teams for development of the strategies
for equalization of opportunities for persons with disabilities were formed. The teams included
responsible representatives of the ministries and the non-governmental sector. The approach
was multi-sectoral, and the Policy in the Area of Disability in Bosnia and Herzegovina was the
common departure point. The ‘Support to the Development of the Policy in the Area of Disabil-
ity in Bosnia and Herzegovina’ project was the most successful and effective social policy project
not only in Bosnia and Herzegovina, but also far more broadly, for the simple reason that no
other project yielded documents that so radically and irreversibly altered policy on persons with
disabilities. The entity strategies were adopted during 2010 and they vary slightly. The reasons
that these documents still include some differences were unsurprisingly due to politicizing, only
this time, fortunately, these artificially created differences remained merely cosmetic. What
mattered most was that both strategies clearly and precisely identified the fundamental aspects
of social life where barriers needed to be eliminated to permit easier and fuller inclusion of per-
sons with disabilities into all segments of social life. Goals, measures and activities were precisely
defined, as were the responsible institutions and deadlines for completion of identified activities.

The 2011-2015 Strategy for Equalization of Opportunities for Persons with Disabilities in the
Federation of Bosnia and Herzegovina identified twelve areas of social life as follows:
e social protection;

e accessible life in housing and the community;

e health care;

e cducation;

e sports and recreation;

e  professional rehabilitation and employment;

o family;

e information, communication and awareness-raising;

e  participation in public, cultural and political life;

e research and development;

e  organizations of persons with disabilities; and

e international cooperation.
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In the domain of social protection for persons with disabilities, the medical approach to assess-
ment of the degrees of disability is dominant. Rights are granted on the basis of status, with the
origin of disability as the decisive factor. Such an approach generates progressively more forms
of discrimination against persons with disabilities within their own population, as well as in the
rest of society. The basic measures for a turnaround in social policy towards persons with dis-
abilities, defined precisely by the Strategy, impose the need to harmonize existing Federal and
cantonal laws with the UN Convention on the Rights of Persons with Disabilitics. They also
require adoption of new laws in the entity and cantons, based on the principles of the Conven-
tion, as well as the systematic development of a support system for persons with disabilities. This
should lead from legislation to adaptation of the model of assessment of the dcgree of functional
disability, and to determination of the rights of persons with disabilities in line with their real
needs, with emphasis on their remaining capabilities.

With regard to accessibility, in the Federation of Bosnia and Herzegovina, persons with disabili-
ties are in an extremely disadvantaged position relative to other citizens, and barriers exist in
all aspects of their lives. Inaccessible residential buildings prevent persons in wheelchairs from
leading normal lives. Inaccessible facilities and environments threaten persons with disabilities
with new injuries, and prevent them from fulfilling their primary life needs. This particularly
affects persons who do not use personal assistance services, and who, due to their disabilities, are
forced to stay in their residences without contact with their environment. Public transportation
is one of the basic preconditions for achieving equal opportunities, and its upgrade needs to be
planned in line with European standards, both to develop accessible traffic infrastructure, and
to adapt means of public transport to the needs of persons with disabilities.

Persons with intellectual developmental disabilities, who are deprived of their business capac-
ity and unable to select their place of residence, are typically placed - through their curators
and centers for social work —, in residential institutions housing up to 500 people in small loca-
tions. Such treatment and accommodation of persons with intellectual disabilities is a relic of
an obsolete policy that has become outdated in Europe, and that paid no respect to the right of
choice and personality, but instead viewed persons with this type of disability mostly in terms of
numbers. In the Federation of Bosnia and Herzegovina, it is necessary to embark immediately
on the creation of a legal framework for the development and implementation of a social protec-
tion housing program, which would include independent living and supported living. It is also
necessary to reorganize existing institutions for the accommodation of persons with intellectual
disabilities, and to align these institutions with accommodation standards in advanced Euro-
pean Union countries. Certainly this will be a long and costly process, but it is a vital one, and
such arguments should not delay its immeditate start.

Health care in the Federation of Bosnia and Herzegovina is constitutionally a competence of the
cantons, and its organization is very complex. Depending on the level of development of a given
canton, primary, secondary and tertiary health care are not equally accessible for all citizens
of the Federation, including persons with disabilities. Health care institutions, encompassing
outpatients’ primary health care, through to cantonal in-patient clinics and clinical centers, are
very frequently not accessible for persons with disabilities, nor are they adapted to their specific
needs. Health care should be the right of all persons with severe forms of disability, especially
where their disabilities make them very difficult to employ. Medical staff working with persons
with disabilities must receive appropriate training, which should take place on a continuous
basis, and should be based on the most recent available knowledge. Society is required to develop
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services for the early intervention and treatment of children with special needs. Our health care
system lacks an effective system of prenatai detection of the disorders that lead to disability.
Through professional rehabilitation and training processes, the entire health care system should
be oriented towards the exploitation of the remaining capabilities of persons with disabilities,
and on their reintegration into the domain of labor and employment. Education is of the utmost
importance for the development of capabilities of persons with disabilities for independent liv-
ing in the community. Our current education system fails to provide persons with disabilities
with the necessary access to educational processes. Our teaching staff is not sufficiently trained
for work with disabled persons, and maladapted curricula and inadequate learning tools hinder
them further. Blind and poor-sighted children, as well as children who cannot hear or speak, are
especially isolated, because schools are not equipped to teach in the Braille alphabet or sign lan-
guage. Even able-bodied children should be instructed at least in the basics of such skills, as early
as from pre-school age. That would enable them to accept their developmentally impaired peers
more easily, and this approach would ultimately lead to the development of a more humane soci-
ety. The school system could and should be adapted to the special needs of children with differ-
ent developmental impairments, and, in line with the needs of the labor market, these children

should be prepared for independent life.

The Federation of Bosnia and Herzegovina has adopted the Law on Professional Rehabilitation,
Training and Employment of Persons with Disabilities, which requires companies to employ an
appropriate number of persons with disabilities per a certain number of healthy employees. In
the event such persons are not employed, these companies are required to pay into the Fund for
Employment of Persons with Disabilities at a rate of 25% of their gross income for every non-
employed person. This system has worked relatively well, and for the third year running the
Fund has executed its basic function to refund these contributions to all employers who employ
persons with disabilities under special conditions. Moreover, through public tenders, the Fund
supports employment projects for persons with disabilities, as well as their incentivized employ-
ment in companies and organizations of PwDs. Employment of persons with disabilities in
general terms will continue to require effort, but this is the only possible way to ensure more
significant levels of employment. The processes of professional rehabilitation and training are
particularly valuable, as are the requalification and acquisition of new qualifications and skills
of persons with disabilities, to improve their competitiveness in the labor market.

For two years the Federal Ministry of Labor and Social Policy has implemented and financially
supported the creation of local coalitions by different organizations of persons with disabilities,
with the goal to develop and adopt local action plans for the implementation of goals from
the 20112015 Strategy for Equal Opportunities for Persons with Disabilities. Coalitions were
established and trained for this activity in all ten cantons. During 2012, this activity was con-
ducted in the Una-Sana, Posavina, Livno, West-Herzegovina and Central Bosnia cantons. These
teams created their own action plans, and an intensive lobbying effort has been underway this
year to ensure that these documents become part of the regular agenda of cantonal governments
and municipal authorities. Development of local action plans is underway in the remaining five
cantons: Sarajevo, Bosnia Podrinje, Zenica-Doboj, Tuzla and Herzegovina-Neretva. In paral-
lel, an awareness-raising campaign is being developed, with non-governmental sector partners,
to ensure that the entire society is involved in the elimination of barriers in all segments of
social life, so that together we make our environment as accessible to persons with disabilities
as possible.
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Although this goal is still very distant for us as a society, in line with the commitments arising
from the ratification of the UN Convention on the Rights of Persons with Disabilities, we are
required, each in our own area of competence, to initiate the adaptation of legal provisions to
the Convention’s principles immediately. We have adopted the strategic documents, and local
action plans are in the final stages of preparation. Our next task is to insist on specific real-life
effects.
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Sources:
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Law on Pension and Disability Insurance (FBiH Official Gazette, no. 29/98, 49/00 and
32/01,73/05,59/06 and 4/09);
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Law on the Rights of Military Disabled and Their Family Members (FBiH Official Gazette,
no. 33/04, 56/05 and 70/07).

AN ANALYSIS OF THE CURRENT STATE OF ALL PERSONS WITH DISABILITIES
AND THEIR OPTIONS FOR EMPLOYMENT AND SELF-EMPLOYMENT IN BOSNIA AND HERZEGOVINA



PhD Ljubo Lepir

ASSESSMENT OF THE STATUS OF THE SUPPORT
SYSTEM FOR PERSONS WITH DISABILITIES IN
REPUBLIKA SRPSKA

Introduction

Persons with disabilities constitute one of the most vulnerable population categories in society,
at constant risk of social exclusion. This risk arises from the very character of the functionality
and health conditions of persons with disabilities. Physical, sensory or mental incapacity bring
such persons to a state of increased need for social support in meeting their own basic life func-
tions, more frequently than is the case with the rest of the population. According to estimates
by international organizations, persons with disabilities constitute one-tenth of the population
of every society, which represents a considerable number of citizens in need of social support.
Through its support system, the government has the task of providing special social protection
and support to this group of citizens. The progress of civilization in any society is measured by
the degree of social support for persons with disabilities. The greater this support is, the higher
the developmental standards of the society as a whole, and vice versa. Administrative barriers,
physical and communicational barriers, systemic inertia in resolving everyday life problems, and
alack of institutional sensitivity constitute, among other factors, the basic elements of the mech-
anisms of systemic neglect and social exclusion of persons with disabilities.

The United Nations Convention on the Rights of Persons with Disabilities affirms the obliga-
tion of every signatory state to provide effective systems of social support to meet the needs of
these persons for effective health care, habilitation and rehabilitation, employment, education,
social protection, participation in political and cultural life, and access to information and fun-
damental needs. In order to ensure that the set tasks are fulfilled, while acknowledging the pro-
claimed principles of non-discrimination on the basis of disability, the Convention affirms the
need for every state to develop socially sensitive systems of support, such as systems of health and
social care, education, and employment. Pursuant to the Convention, states are required to use
the system’s existing resources, as well as to develop new ones, in order to ensure the full attain-
ment of its goals, and thereby of the rights of persons with disabilities.

Bosnia and Herzegovina is a signatory of the United Nations Convention on the Rights of Per-
sons with Disabilities, as well as of other international acts guaranteeing equal access to and
exercise of basic human rights, such as the Universal Declaration of Human Rights (1948), the
European Convention on Human Rights (1950), and the Revised European Social Charter
(1966). As such, it is required to allocate resources for the implementation of effective systemic
social support to citizens belonging to the category of persons with disabilities. In accordance
with the relevant constitutional competences, the domain of social policy, with its accompanying
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responsibilities for organization, planning and funding, has full authority over Republika Srp-
ska, Brcko District and the Federation of Bosnia and Herzegovina, including all cantons in the
latter. Consequently, responsibility for the functioning of social support systems for persons
with disabilities lies at the appropriate levels of these organizational units. Republika Srpska
independently organizes and implements measures of social support for all its citizens, includ-
ing persons with disabilities. Through the measures implemented in the domains of social and
health care, education, and employment, Republika Srpska secks to fulfill the obligations aris-
ing from these acts, which would also encompass the specific needs of persons with disabilities.

The majority of needs that should be met to ensure the social inclusion of persons with dis-
abilities concern the operation of systems of social and health care, education and employment.
However, much more is necessary to ensure the full equality of persons with disabilities in soci-
ety. Social support systems, when targeting persons with disabilities, must:

e recognize that disabilities are an integral part of the social reality;

e accept that the problem of disability belongs to the entire community, and not only to per-
sons with disabilities and their families;

e recognize the real needs of persons with disabilities, while acknowledging their remaining
abilities;

e make it possible for persons with disabilities and their family members to participate in the
creation and implementation of the measures of systemic support intended for them.

If these principles of action are acknowledged, social support systems may advance the overall
situation of persons with disabilities in society. The problems of disability and of provision of
adequate systemic support for such persons have been priority themes of social development in
Republika Srpska in recent years.

Systemic Definition of Persons with Disabilities in Republika
Srpska

The domain of disabilities in Republika Srpska is defined in different fields of the social security
system: pension and disability insurance, health insurance and health care, social protection,
protection of disabled war and military veterans, and civilian victims of war. The legislative
framework for defining the domain of disability, status and rights of the disabled are provided
in the following laws: the Law on the Rights of Veterans, Disabled War Veterans and Families
of Deceased Soldiers of the Homeland Defense War of Republika Srpska (Republika Srpska
Official Gazette no. 134/11); the Law on the Protection of Civilian Victims of War (Republika
Srpska Ofhicial Gazette no. 24/10); the Law on Pension and Disability Insurance (Republika
Srpska Official Gazette no. 37/12) and the Law on Professional Rehabilitation, Training and
Employment of the Disabled (Republika Srpska Official Gazette no. 54/09). The current man-
ner of determining disability in Republika Srpska accords priority to the place and cause of its
occurrence. Consequently, social security systems recognize the following categories of persons
with disabilities: disabled workers; disabled war and military veterans; civilian victims of war;
and so-called ‘civilian’ or ‘non-war’ disabled persons. According to this categorization, social
security systems are able to provide more accurate definitions of the term ‘disability’. According
to the Law on the Rights of Veterans, Disabled War Veterans and Families of Deceased Soldiers
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of the Homeland Defense War of Republika Srpska, a disabled veteran is ‘a soldier who suffered
a wound, injury or harm in combat or armed action, during war or peacetime, in the defense
of the Socialist Federal Republic of Yugoslavia or Republika Srpska, with consequent physical
damage of at least 20%, or contracted an illness which caused physical damage of at least 40%
under the same circumstances’ (Article 2). The Law on the Protection of Civilian Victims of
War defined disability as the state of a civilian who suffered 60% physical damage to due to mili-
tary action, incarceration in camps, unexploded ordnance etc. (Article 4). Pursuant to the Law
on Pension and Disability Insurance, disability ‘constitutes a condition which interrupts work,
due to the occurrence of disability, leading to a considerably reduced work capacity, regardless
of whether the disability occurred at work or was a preexisting condition which deteriorated
during work.” (Article 3). The Law on Professional Rehabilitation, Training and Employment
of the Disabled sought to further refine this definition. Pursuant to this Law, a person with dis-
abilities is ‘any person with a bodily, sensory or intellectual impairment or intellectual disability
resulting in a permanently or temporarily (12 months or more) reduced ability to work and meet
personal needs in everyday life.” (Article 2).

The Law on Social Protection includes a category of so-called ‘civilian disabled persons’, and
defines beneficiaries of social protection benefits and services, among whom handicapped chil-
dren and adult persons with disabilities are recognized as priority beneficiary groups. In accord-
ance with this Law, an adult person with a disability is a person ‘who, as a result of injury, illness
or congenital disease exhibits a loss or reduction of the ability to conduct activities indispensable
for everyday life, in a capacity considered normal for persons of the same age, gender, culture and
education level’ (Article 18). This Law provides a special definition for minors as ‘handicapped
children” afflicted with ‘impairment of sight and hearing, with vocal, speech and language dif
ficulties, with physical damage and chronic diseases, with intellectual disability, with multiple
disorders, or with other disorders that cause problems in psychomotor and sensory develop-
ment.’ (Article 18)

The definitions of disability provided in these laws are predominantly based on the recognition of
differences in sites and causes of disability. Depending on the cause and location of the occurrence
of disability, the beneficiaries of these rights enjoy different statuses, i.e. different levels of social
support. This approach is a source of inequality and discrimination between different groups of
persons with disabilities when accessing systemic support. Contrary to such an approach, inter-
national acts in this field affirm the provision of social support through equal access for all per-
sons with disabilities, regardless of the site and cause of occurrence (POI Project, 2008). This
approach places at the forefront the assessment of the type and degree of disability, along with
the functional status of the person with the disability. Social support measures are defined on the
basis of this assessment, and aim to meet the real needs of persons with disabilities.

If we accept World Health Organization estimates that 10-11% of the inhabitants of any coun-
try may be considered persons with disabilities, as well as the preliminary results of the national
census, we can assume that Republika Srpska contains around 130,000 citizens who belong to
the category of persons with disabilities. The lack of a unified database in this field complicates
assessment of the current status of persons with disabilities. Existing records cover the provision
of benefits to these persons in individual systems, but there are no links to existing beneficiary
databases between systems. Most persons with disabilities are included in the war and military
veterans’ protection system, while fewest can be found within the system of professional reha-
bilitation, training and employment.
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Table: Number of beneficiaries from systemic laws

Law on the Rights of Veterans, Disabled War Veterans and Families of 61.440*

Deceased Soldiers of the Homeland Defense War of Republika Srpska ’

Law on the Protection of Civilian Victims of War 3,447*

Law on Pension and Disability Insurance 42,287*

Law on Social Protection 17,026

;aw on Professional Rehabilitation, Training and Employment of Disabled 1441+
ersons

* total beneficiaries of the basic rights of this Law; ** total beneficiaries of the long-term care and support benefit;
% number of disabled persons employed pursuant to the Law on Professional Rehabilitation, Training and
Employment of Disabled Persons.

In order to enhance the domain of social support to persons with disabilities, and harmonize
the systemic approach to this field with international standards, the Government of Repub-
lika Srpska adopted the 2010-2015 Strategy for Improvement of the Social Position of Persons
with Disabilities in Republika Srpska’ (RS Government, 2010). For the first time, the strategic
orientation of the official institutions of Republika Srpska was required to adopt and incorpo-
rate new approaches to disability into existing systems of social support. This document was
prepared on the principles of securing equal opportunities for persons with disabilities, regard-
less of the physical site of the disability. The strategy defined nine priority areas of life in which
persons with disabilities receive social support. These are areas where other citizens also receive
social support: participation in social and political life; economic independence and benefits;
social security and social support; health care and disability assessment; employment and pro-
fessional rehabilitation; education, culture and awareness-raising; family life and accessibility;
and, finally, the field of self-organization.

Most activities in the Strategy are directed towards strengthening systemic institutions and the
provision of additional resources for enhancing systemic interventions for persons with dis-
abilities. A number of activities are aimed at physically and socially strengthening these per-
sons. Measures of activation and strengthening of persons with disabilities constitute a depar-
ture from the traditional, towards a more contemporary understanding of the needs of persons
with disabilities. This is particularly evident in activities related to the areas of social security
and employment. The activities envisaged in these areas include boosting activation measures in
such a way that society can benefit from the competences and remaining abilities of persons with
disabilities, their families and their immediate environment.
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Systemic Support Measures

Systems for the Protection of Disabled War and Military Veterans and
Civilian Victims of War

The system for the protection of disabled war and military veterans certainly belongs among the
best-regulated systems for the protection of persons with disabilities. It also possesses the most
developed support system, and the most comprehensive records of its beneficiaries. At the same
time, this group, together with civilian victims of war, constitutes the most populous category
of persons with disabilities in Republika Srpska. Their disabilities were caused by war operations
conducted in the territories of Bosnia and Herzegovina and the Republic of Croatia between
1991 and 1995. Due to particular social sensitivity, this system managed to preserve a broad
range of benefits supported by the highest level of budget allocations. The benefits provided by
this system are not conditioned by the proxy means tests, nor is eligibility determined by the
body’s functional state, and the needs it dictates. These are status-based benefits in nature, and
are related exclusively to criteria dependent on involvement in military action. The benefits avail-
able to disabled war and military veterans are: a personal disability benefit; a long-term care and
support benefit; an orthopedic benefit; additional financial assistance; a health care allowance
and other benefits linked with health care; orthopedic and other aids; spa treatments and cli-
matotherapy; priority in employment and access to housing; tax and customs duty exemptions;
climination of architectural obstacles; provision of parking spaces; priority in access to services
of the institutions of Republika Srpska, public institutions and other legal persons, to address
their rights and interests; priority in enrolling their children into educational institutions; access
to scholarships; and accommodation in student housing. When these measures are added to the
benefits these persons receive on the basis of their military services (veterans’ benefits etc.), the
social support system seems to be most generous to this category of disabled persons.

A similar approach to defining support measures is found in the systemic treatment of civilian
victims of war. The Law on the Protection of Civilian Victims of War defines seven benefits that
may be received cumulatively. The financial condition of beneficiaries and their families is not
a crucial concern when eligibility for these benefits is determined. The introduction of a proxy
means test for receiving the monthly cash benefit has had only a small corrective effect, as it was
more a consequence of political perception than a real indication of the social needs of these per-
sons. This system provides the following social support measures: a civilian disability benefit, i.c.
family disability benefit; a long-term care and support benefit; an allowance for family members
unable to work; additional financial assistance; a single parent allowance; a health care allow-
ance; and professional rehabilitation.

While they are the best regulated, systems for the protection of disabled war and military
veterans and civilian victims of war produce the least impact on social inclusion and on pov-
erty reduction in Republika Srpska. According to the analyses of the World Bank, systems for
the protection of war and military veterans in Bosnia and Herzegovina contribute greatly to
discrimination, in terms of access to benefits among persons with disabilities. This is because
the interventions of the systems are based on cash benefits that are derived from status rights,
founded on the site of the disability and on war services, and not on the real needs of benefi-
ciaries (World Bank, 2009). Very few measures in this system concern the provision of direct
support measures. Most support measures take the form of cash benefits funded by the budget
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of Republika Srpska. Support measures that are aimed at the activation of these persons are
sporadic, and not recognized as priority targets of the activities of these systems. These tend to
be individual interventions carried out ad hoc within the framework of various programs, with-
out significant impact on the social and economic strengthening of disabled war and military
veterans in Republika Srpska. Employment of disabled war and military veterans is frequently
prioritized for political action, however little has actualiy been achieved in this regard. Previous
activities within these categories were predominantly aimed at ensuring the allocation of one-
off grants for starting businesses, which were generally used to procure machinery and other
work-related equipment. Through such an approach, the system for the protection of disabled
war and military veterans passivized this group of persons with disabilities, and detached them
from proactive measures of social inclusion.

Pension and Disability Insurance System

The pension and disabiiity insurance system is fully based on the concept of social insurance and
utilization of the budget of the Pension and Disability Insurance Fund. This system regulates the
insurance of workers regarding the risks of old age and disability, which are among the most wide-
spread and significant of social risks. The funds for insurance against these risks are provided by
wage contributions, and their distribution is based on the criteria of age and degree of disability.

Operation, and consequently formulation of the measures of social support to the beneficiaries
of this system depend on the outcome of the social dialogue between trade unions, employers
and the government. Persons with disabilities whose disability arose as a result of work have a
very limited number of support measures at their disposal in this system. Pursuant to the law,
a worker is eligible for systemic support measures if he/she contracted a disability in the work-
place, and his/her capacity for work was diminished or lost completely. In addition to the old-
age pension, the disability pension is the most recognizable benefit of this system. It is defined
in the same way as the old-age pension, which creates the impression that the disabiiity pension
is not a special measure of support for persons with disabilities, but is rather, a surrogate for the
old-age pension with attenuated criteria, the most decisive being the time of cessation of active
work. In this case, disability is viewed as the factor restricting a person’s ability to work. If an
employee’s ability to work has been assessed as reduced, then he or she, as a person with a disabil-
ity, is cligible for support measures created exclusively for the facilitation of appropriate work-
ing conditions, and for compensatory benefits such as: reassignment to another job; retraining
or additional training; and cash benefits linked to a reduced ability to work. There are no other
social support measures within this system. In some cases, the benefits provided on this basis
are drastically reduced or completely abolished, as, for example, the long-term care and support
benefit that this system provided until 2001. Due to the crisis in the health care system, the right
to orthopedic aids and access to rehabilitation and spa treatments provided by this benefit have
been reduced to a minimum.

The Labor Law establishes support for persons with disabilities in several of its articles. The
essence of such support is to provide legal protection for the employment of these persons in
accordance with their abilities. A more appropriate form of support is provided by the article
permitting one parent of a developmentally challenged child to devote one-half of his/her work-
ing time to the nurturing of the child. This support measure is inadequately used due to insuf-
ficient awareness of parents, but also because of employers’ noncompliance.
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Demographic changes, primarily the aging of the population, as well as changes to the structure
of the modern labor market and the consequences of the global economic crisis, caused a crisis
in existing systems of pension and disability protection, and health care. The reform processes,
which did not bypass Republika Srpska, aim to ensure the economic sustainability of funds. The
introduction of new models of insurance, an increase in the age limit for retirement and reduc-
tion of contribution levels are just some of the measures seeking to support the sustainability of
these systems. Success of the support measures for persons with disabilities in this system will
depend on the harmony between current demographic, social and economic trends and existing
social insurance models.

System of Social Protection

The Law on Social Protection has defined beneficiary groups that, due to their particular needs,
have priority in access to social protection measures. In addition to others, persons with disabili-
ties and handicapped children are included in these groups. Persons with disabilities, as well as
other beneficiary groups, are eligible for all measures of the social protection systems, provided
they meet set criteria. The measures of social protection are interventions of the social protec-
tion system, manifesting in cash benefits and social protection services.

The issue of providing support to so-called ‘civilian disabled persons’ in Republika Srpska has
not been resolved in a systematic fashion. Unlike disabled war and military veterans, civilian
victims of war and disabled workers, ‘civilian disabled persons” have no legally defined system
within which they can access their rights. Instead, their issue has been tacitly left to other sys-
tems which provide social support to all citizens. ‘Civilian disabled persons’ are persons whose
disabilities are congenital or acquired in the course of their lives and are a result of illness or
tragic events (traffic accidents, natural disasters, and other unfortunate life events). These per-
sons are discriminated against systemically, because no system of social support includes rights
that would guarantee their social security. Unless they were empioyed or participated in com-
bat, these persons are not eligible for disability benefits as the basic mechanism for provision
of social security. Access to assistance within other systems of social support is dependent on
meeting criteria set by those systems, regardless of the degree of disability of the beneficiary. The
system of social protection is the only system that has to a degree defined its approach to these
persons. Disability represents one of the risks of sliding into the state of social need. For this
reason, persons with disabilities belong to a category most often found to be beneficiaries of the
system of social protection. The Law on Social Protection mandates assessment of the needs and
orientation of handicapped children and youth. This manner of disability assessment is aimed
not only at determining the type of impairment or presence of a handicap in a child, but also at
identifying his or her developmental potential. Unlike in other systems, within the social pro-
tection system there is no mechanism for assessing the degree of disability. Instead, social pro-
tection measures are directed at social needs, which are conditioned by the material deprivation
or psycho-social factors affecting these persons.

The social protection system does not recognize the status of persons with disabilities, and
consequently not a single one of its measures or interventions exclusively targets these persons.
However, as persons with disabilities and their families are at particular risk of poverty and
social exclusion, a considerable number of them are found on the list of beneficiaries of the social
protection system. Most persons with disabilities in this system access the long-term care and
support benefit. This benefit is conditioned by an assessment of the beneficiary’s functional
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state. Financial situation and family support obligations are not taken as eligibility criteria for
this benefit. A person over three years of age is eligible for the long-term care and support ben-
efitif he or she has physical, mental, or sensory disorders, pronounced changes in his or her state
of health, or needs constant assistance and care from another person. This eligibility is valid on
condition that such a person does not qualify for this benefit on any other basis and that he/she
is not accommodated in a social protection institution (Article 32). Persons with disabilities are
the most frequent beneficiaries because their need for assistance and care from another person
are most pronounced. Depending on their degree of dependence, persons with disabilities may
be eligible for the long-term care and support benefit through two categories. The first category
covers the most severe forms of disability with the highest degree of dependence. The second
does not require such a strong need for care and support from another person, and establishes
the existence of a partial dependence. Seventeen thousand beneficiaries of the long-term care
and support benefit are split one-third to two-thirds between the former and latter categories.

The cash benefit constitutes a social protection benefit intended to support the most economi-
cally destitute persons, and its exclusive purpose is to alleviate poverty. Elderly and infirm per-
sons, single-person households and persons with disabilities without relatives to support them
are its most frequent beneficiaries. This benefit is determined by the financial condition of the
beneﬁciary, and the necessity of support from his or her relatives. When eiigibiiity for the cash
benefit is verified, the long-term care and support benefit are not included as revenues of the
beneficiary, which puts persons with disabilities in a more privileged position when applying for
this social protection measure. Although the cash amount of the benefit has been considerably
increased with the adoption of the new Law, these benefits are not even close to sufficient for
providing minimum social security for the most socially vulnerable citizens of Republika Srpska.

The one-off financial assistance benefit permits the social protection system to provide swift and
one-off interventions to persons who suddenly descend into a state of social need. Persons with
disabilities are frequent beneficiaries of this benefit, and the most frequent reasons they apply to
centers for social work to attain it are related to purchases of aids and medicines, and to the pay-
ment of health care treatments not covered by the health care system. In addition, applications
are frequently caused by the need to resolve difficult life sicuations that arise suddenly, such as
the need to provide basic housing, cover utility costs, purchase heating fuel, cover funeral costs
for family members etc.

The benefit for the equalization of opportunities for handicapped children and youth is a meas-
ure that provides additional support to high school and university students with disabilities. The
intent of this measure is to permit children and youth with disabilities to have access to systemic
support and necessary assistance in their education, by funding their living costs in the place
where they attend classes. In this way, the social protection system becomes an active contribu-
tor to the process through which persons with disabilities attain independence.

Besides social protection measures implemented through cash transfers, persons with disabili-
ties in the social protection system are eligible for support in the form of services. Social protec-
tion services are defined as individual measures or a set of measures of direct support that take
the form of non-monetary intervention activities, aimed to meet the current and urgent needs
of beneficiaries. Social protection services improve the quality of life of persons with disabilities,
and represent a direct response to the state of their social needs. They are formulated on the basis
of recognizing the needs of beneficiaries, such as the need for accommodation in an institution,
accommodation in a foster family, day care, assistance in the home, and counseling.
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The social protection system of Republika Srpska has defined several types of special institu-
tions for housing and care for persons with disabilities. Some of them have existed for many
years, such as the Center for Handicapped Children and Youth in Derventa, and the Center for
Persons with Disability in Prijedor and Visegrad. An alternative to institutionalization of per-
sons with disabilities is placement in families (foster care). Introduction of the concept of foster
care into the social protection system of Republika Srpska is currently in its carly stages. The
development of this service requires standardization of the work of foster care providers and the
introduction of specialized foster care, where special attention will be paid to the development
of foster care for persons with disabilities.

While institutionalization and placement in foster care are traditional measures of social pro-
tection, day care services and assistance in the home represent a new, and still insufficiently vis-
ible, model of social support to persons with disabilities. Day care and home assistance are based
on providing support services in the immediate environment of beneficiaries. The provision of
such services requires a high level of participation from beneficiaries and their families, and con-
stitutes the most effective form of active measures for the assistance of persons with disabilities
in the social protection system.

In recent years, day centers for handicapped children (‘Centers for Handicapped Children and
their Parents’) have been opened in several municipalities. The work of these centers revolves
around providing specialist support, but also around the improvement of direct communica-
tion and transfer of knowledge between parents. Development of these centers emerged from
the activities and cooperation of beneficiary associations and centers for social work. There are
over twenty such centers in Republika Srpska at this time, constituting a valuable resource for
expansion of the network of social institutions of this type. Numerous day centers are develop-
ing occupational therapy services (in the form of ‘social workshops’) in which persons with dis-
abilities, through their own work, highlight the issue of their social inclusion.

Local communities are required to introduce expanded social protection services if they are
required to respond to the specific needs of beneficiary groups and are unable to do so through
the measures outlined in the Law on Social Protection. Such services are developed in coop-
eration with, and according to the demands of, beneficiary associations, and are adopted in the
form of municipal ordinances on expanded benefits and services. Services that are designed on
the basis of direct identification of the needs of beneficiaries, specific to a given local community,
ensure greater flexibility of the system and provide more efficient social protection measures.
Previously, the most frequently needed social protection services emerging from municipal ordi-
nances were the services of personal assistance and support to work for persons with disabilities
(‘social workshops’). Personal assistance is certainly the most direct social protection measure
and service intended to meet the specific needs of persons with disabilities. It is based on compli-
ance with the fundamental principles of social inclusion, and on the principles of the equaliza-
tion of opportunities for such persons. This measure is implemented in full partnership with the
beneficiary and his or her family, which permits the provision of quality support, aligned with
the daily needs of persons with disabilities. The participation of the beneficiary is complete, and
departure of the service from needs is minimal.

The social protection system progressed considerably by adopting the new Law on Social Protec-
tion, primarily in the area of improving social support to persons with disabilities. However, the
absence of support measures that would ensure the social security of such persons (e.g. eligibility
for personal disability benefit) represents a fundamental shortcoming of the system.
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System of Employment and Rehabilitation of Persons with Disabilities

The domain of employment and professional rehabilitation was defined by the Law on Pro-
fessional Rehabilitation, Training and Employment of Persons with Disabilities, which was
adopted in the Republika Srpska National Assembly in 2004. This Law is based on compliance
with international acts in this area, in particular with the UN Convention on the Rights of
Persons with Disabilities and the Standard Rules on Equalization of Possibilities for Persons
with Disabilities. Standard Rules 3 and 7 require states to provide conditions and resources for
the implementation of programs of rehabilitation and employment of persons with disabilities,
while observing the principles of accessibility and of their participation in the selection of reha-
bilitation measures and jobs. Moreover, government institutions must provide support measures
for persons with disabilities and their families to ensure that, through various programs, they
are as integrated as possible in the processes of social and economic empowerment.

The fundamental intent of this Law is to provide the institutional framework that will permit
the development and implementation of specific programs of professional rehabilitation, train-
ing and employment of persons with disabilities in the open labor market and under special
conditions. The government must support such programs through assorted reliefs and exemp-
tions for employers, aimed to stimulate employment of persons with disabilities. Employment
programs for such persons may be implemented in existing workplaces, but also in specialized
employment facilities and enterprises. The Law defines specific forms of employment for persons
with disabilities: enterprises and institutions for employment under special conditions; shel-
tered workshops; occupational centers; self-employment; and employment in a family-owned
or independent entrepreneurial activity (Articles 18-31). Furthermore, this Law prescribes the
obligations of employers and the rights of persons with disabilities during and after termination
of employment.

Upon adoption of this Law, the Fund for Professional Rehabilitation and Employment of the
Disabled was established, as an important organization for securing necessary funding for the
implementation of support measures for the employment of persons with disabilities. The Fund
collects revenues that are subsequently used to develop rehabilitation programs and create jobs
for the disabled. In addition to other sources, the funds are collected on the basis of the legal
requirement that stipulates that enterprises and institutions that do not employ persons with
disabilities in their existing workforce must pay monthly contributions. The Law stipulates that
all employers must employ one person with a disability for every 16 employees. Revenue col-
lected in this way is used to fund or co-fund jobs for persons with disabilities, employment sus-
tainability programs and various incentives for self-employment of such persons.

The implementation of this Law has achieved the following results to date: an increase in the
number of enterprises for the employment of persons with disabilities; an increase in the num-
ber of employers drawing on legal benefits on the basis of employment of persons with disabili-
ties; the creation of records of employed persons with disabilities; and the accumulation by the
Fund of a certain level of resources, which can be used to support measures for the employment
of persons with disabilities. Nevertheless, the process of employment of PwDs still faces insur-
mountable obstacles, including: economic inactivity; incompatibility of support systems; the
absence of an adequate plan of education and professional rehabilitation, aligned with the needs
of the labor market; and prejudices and stereotypes against persons with disabilities and their
role in society.
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Support Measures in other Systems

Measures of support to persons with disabilities are provided in other segments of social activi-
ties, such as health care, education, construction, transportation, energy etc. For instance, the
health care system provides a range of support measures for such persons. Apart from traditional
health care services, specific services intended for persons with disabilities are offered, such as
rehabilitation treatment and access to orthopedic aids. The education system has introduced
inclusive education, with measures to assist children and youth with disabilities, such as per-
sonal assistants for coursework and mobile support teams. Furthermore, educational institu-
tions offer special scholarships for children and youth with disabilities, to support them in their
education.

In the area of construction, standards have been introduced that ensure accessibility of prem-
ises and services for persons with disabilities, such as access ramps, elevators, and restrooms for
the disabled. The provision of special parking spaces, prioritization in resolving of administra-
tive matters, and enrollment in schools under special conditions are among the other measures
of support available to persons with disabilities that aim to ensure the social security of these
citizens. However, implementation of such measures in reality is rare and insufficient, which
undercuts their importance as systemic interventions with the crucial role of providing essential
support to persons with disabilities.

Recommendations

To advance the social position and situation of persons with disabilities, it is crucial to improve
existing systems of social support. In planning support measures, the first step is to orient these
systems to the provision of preconditions for persons with disabilities to live independently. To
provide these preconditions, it is necessary to identify the needs of these persons, taking into
account the particulars related to type of disability, degree of functionality, gender, age, place of
residence etc. It is also necessary to involve persons with disabilities in the process of planning
and implementing their support measures. This would fulfill the basic demand of the disabled
persons’ rights movement, expressed in the motto: ‘Nothing about us without us!”

To ensure that these measures are effective, functional, socially sensitive, financially viable and
recognized and accepted by society in general, support systems must direct their institutions
and implementers to plan and apply support measures for persons with disabilities where other
citizens receive such support. Namely, it is of great importance that measures of support to per-
sons with disabilities constitute an integral part of the existing channels and mechanisms of
action of public systems, as this serves to avoid discrimination and permits systemic equality of
all citizens regardless of disability. In this manner, support to persons with disabilities can be
provided within the framework of existing resources, thereby achieving greater cost-effective-
ness of the services provided.

The domains where systemic support to persons with disabilities is most intensive are employ-
ment, health care, social protection and education. Operation of these systems must be coor-
dinated, because fulfillment of specific tasks within one social support system depends on the
condition and operation of other systems. For a real improvement in overall systemic support
to persons with disabilities, it is imperative to develop mutual cooperation of these and other
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systems of social action. This cooperation between sectors would permit faster and more effec-
tive action, thereby yielding better and more direct results in the protection of these persons.

It is important to note that the actions of the institutions involved in these processes must be
based on the principles of respect for human rights. Values proclaimed in the United Nations
Convention on the Rights of Persons with Disabilities must be incorporated into all systemic
solutions, while measures must be implemented in line with the real needs and life circum-
stances of persons with disabilities.
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AN OVERVIEW OF THE SITUATION AND STATUS OF
PERSONS WITH DISABILITIES FROM THE PERSPECTIVE
OF THE FEDERATION OF BOSNIA AND HERZEGOVINA
FUND FOR THE PROFESSIONAL REHABILITATION AND
EMPLOYMENT OF PERSONS WITH DISABILITIES

Introduction

The Fund for Professional Rehabilitation and Employment of Persons with Disabilities (herein-
after: ‘the Fund’) was established pursuant to the Law on Professional Rehabilitation, Training
and Employment of Persons with Disabilities (FBiH Official Gazette, no. 9/10) and the Decree
of the Parliament of the Federation of Bosnia and Herzegovina on the Establishment of the
Fund for Professional Rehabilitation and Employment of Persons with Disabilities (FBiH Ofhi-
cial Gazette, no. 48) of August 9 2010, as a public institution in the domain of social protection.

On 11 March 2011, the procedure of entering the Fund into the Sarajevo Municipal Court Reg-
istry was completed on the basis of the previous approval of the Funds Statutes by the Govern-
ment of the Federation of Bosnia and Herzegovina, issued on 16 February 2011, and as of this
date the Fund attained the capacity of a legal person with all rights and obligations attendant to
this status. The Fund’s headquarters are in Sarajevo, at Vilsonovo Setaliste 10.

The operations of the Fund are public, and the Fund is required to submit the reports on its work
to the Parliament of the Federation of Bosnia and Herzegovina for every calendar year no later
than 31 March of the following year, along with all appropriate financial reports.

The Federation Ministry of Labor and Social Policy and the Federation Ministry of Finance
oversee the legality of the Fund’s operations within their respective competencies. The Fund’s
management body is its Management Board, consisting of seven members: three representatives
of organizations of persons with disabilities and four citizens appointed through a public tender
procedure implemented by the Government of the Federation of Bosnia and Herzegovina.

The Fund’s supervising body is the Supervisory Board, composed of five members, appointed by
the Federation Government through a public tender. The Fund is managed by a Director, who
represents the institution, and who is responsible for the legality of its operations. The Director
is appointed by the Management Board with the prior approval of the Government of the Fed-
cration of Bosnia and Herzegovina.

The Fund’s field of activity is to implement the policies of improvement to and development
of professional rehabilitation and employment of persons with disabilities in the Federation of
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Bosnia and Herzegovina, which is specifically defined by Article 5 of the Law on Professional
Rehabilitation, Training and Employment of Persons with Disabilities (hereinafter: ‘the Law’).

Overview of the Situation and Status of Persons with
Disabilities from the Perspective of the Federation of Bosnia
and Herzegovina Fund for Professional Rehabilitation and
Employment of Persons with Disabilities

Care for persons with special needs is one of the most prominent features of an advanced civi-
lized society. Such persons, whether of lesser or greater impairment, cannot attain results and
meet criteria enforced by modern society. Individuals today have become so independent and
powerful with the development of science, technology, medicine and communications, that
they have increasingly less understanding for those with particular needs. In a world whose ide-
als are to have and to be, to participate and to win, to live and enjoy, persons with special needs
find it hard to assert their rights, and particularly hard to maintain their dignity and attain
equality with so-called ‘normal’ and ‘healthy’ persons.

Owing to a rising awareness that persons with special needs are still people, more advanced soci-
eties began to tend to the needs of such persons and create conditions for their equal participa-
tion in community life. When considering this, one must take into account such problems as the
extremely high rate of unemployment in the Federation of Bosnia and Herzegovina, and in the
country as a whole, the lack of fiscal discipline, unregistered employment, corruption, political
crisis, the inaction of the Government and the nonfunctioning of institutions.

During the preceding two years of its existence, the environment for the Fund’s operations was
unfavorable. However, the preconditions for the functioning of this institution were persis-
tently developed, and it managed to affirm its role and provide a significant contribution to
the improvement of the position of persons with disabilities. This is evident from the results
achieved over the previous two years, in terms of the number of persons with disabilities who
found employment, the number of those who retained their jobs or even achieved promotions,
as well as of the number of persons with disabilities who were included in various programs
and projects for professional training, requalification and additional training, and in other pro-
fessional rehabilitation activities and measures geared to reinforce their competitiveness in the
labor market.

In addition, enterprises for the employment of persons with disabilities constitute another proof
of sound policy-making in the domain of the promotion of professional rehabilitation and
employment of persons with disabilities, as they have, for the most part, successfully weathered
the heavy impact of the crisis and continue to survive in the market, mainly due to the Fund’s
involvement.

Continuing highly unfavorable economic, political and social circumstances are expected in
2013%, and they will negatively impact the Fund’s operations and development. However, there
are some signs that society is starting to emerge from the general social crisis. Improving social

40 Due to the period of writing this text (October 2013) certain data stated in this chapter refer to the year
2013.
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circumstances would contribute to the creation of more favorable conditions, and would surely
lead to a betterment of the situation of persons with disabilities.

According to global statistics and estimates of the World Health Organization (WHO), one
person in every ten is disabled, while this average is certainly even more unfavorable for post-
conflict countries. It is of relevance for us that, out of approximately 200,000 persons with dis-
abilities, most of them have been retired on different grounds, and relatively few work in pre-
war companies that have survived these turbulent times. Some, lacking any work capacity, are
left to the care of society, while in the records of the Federation Employment Bureau there are
only 8,000 persons with disabilities secking employment. We know that some persons with dis-
abilities are registered with the Federation Employment Bureau solely for the purpose of health
insurance, so even the figure of 8,000 persons is highly disputable.

Rights and Options for Employment and Self-Employment
for all Persons with Disabilities in the Federation of Bosnia
and Herzegovina

The Fund’s basic role is to: implement the development policies of the professional rehabilitation
and employment of persons with disabilities; communicate and coordinate with governmental
and non-governmental sectors in finding systemic solutions; create and implement programs/
projects of professional rehabilitation; to help employ persons with disabilities; and to collect
and distribute funds allocated to it by law.

The Fund strives to ensure that all companies and institutions observe the provisions of the Law
on Professional Rehabilitation, Training and Employment of Persons with Disabilities, which
would permit identification of the needs of persons with disabilities, and realistic assessment
of the potential of their employment. This would help to maximize the Fund’s effectiveness.
Within the purview of implementation of the Policy of Development and Promotion of Profes-
sional Rehabilitation, Employment and Self-employment of all Persons with Disabilities, some
of the tasks the Fund performs are as follows:

e provision of technical support to projects for professional rehabilitation and employment of
persons with disabilities;

e implementation of the Policy of Development and Promotion of the Professional Rehabili-
tation and Employment of Persons with Disabilities, with the exception of educational insti-
tutions whose basic activity is provision of elementary and secondary education;

o disbursal of cash benefits and subsidies;
¢ fundingand co-funding of employment preservation programs for persons with disabilities;

e funding and co-funding of programs of development of enterprises that employ persons
with disabilities and sheltered workshops;

e monitoring of benefit allocation and proper use of funds;

e provision of technical support to the Fund’s beneficiaries.
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Professional Rehabilitation, Vocational Training and Employment of
Persons with Disabilities under General and Specific Conditions

Professional Rehabilitation

Professional rehabilitation, training and employment of persons with disabilities are of special
public interest and are in the domain of social protection. Professional rehabilitation is organ-
ized and conducted by professional rehabilitation institutions, secondary schools, and enter-
prises for the employment of persons with disabilities, or other legal persons who meet the con-
ditions to perform training pursuant to this law. Funding for the rehabilitation and employment
of persons with disabilities is provided by legal and other persons, who employed a person with
a disability on the day the presence of the disability was established, and therefore the person’s
remaining work capacity was assessed.

For persons who were not employed on the day the existence of disability was established and
remaining work capacity assessed, the funding for rehabilitation and employment is provided
by the Fund, the Federation Employment Bureau, Federation Pension and Disability Insurance,
cantonal employment bureaus, employers’ associations, and the budgets of municipalities, cities,
cantons and the Federation.

Employment under General Conditions

Persons with disabilities are employed under general conditions on the open labor market, in
the government, judiciary, local government bodies, public services, institutions, funds, public
enterprises, companies and other legal persons that were not established for the purposes of
employment of persons with disabilities.

When employing persons with disabilities, the above entities are required to employ such per-
sons in proportion to the total number of employees in its workforce, specifically at least one
person with a disability in every 16 employees. If they employ a sufficient number of persons
with disabilities these entities are not subject to the special contribution prescribed by the Law.

Persons with disabilities are accorded priority in employment in the public sector if, in addi-
tion to the general requirements, they also meet the specific criteria for the job in question. All
persons with disabilities enjoy the right to employment under general conditions, regardless of
the type and degree of disability. The Fund provides priority support to this employment under
general conditions, through setting priorities for the allocation of cash subsidies.

Employment under Specific Conditions

Persons with disabilities are employed under special conditions in institutions or enterprises
that were established to employ such persons. Employment under special conditions includes
employment in organizations of persons with disabilities (associations, federations etc.) as well
as self-employment (opening a craft shop, performing an independent business activity or farm-
ing, as the primary and sole occupation).
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Persons with least 60% disability may be employed under special conditions, as may persons
with light and moderate intellectual disabilities, and persons with at least 70% disability, if such
disability causes reduced work capacity.

Enterprises for the Employment of Persons with Disabilities

An enterprise for the employment of persons with disabilities is an enterprise that must employ
no fewer than 40% of its workforce as persons with disabilities, who are entitled to employment
under special conditions, with the provision that it must employ at least three such persons.
Such an enterprise is established pursuant to the Law on Companies in the Federation of Bosnia
and Herzegovina, but it must meet additional criteria pursuant to the provisions of this Law.

Sheltered Workshops

An enterprise for employment of persons with disabilities may attain the status of a sheltered
workshop if it employs no fewer than 40%, or no fewer than six persons with at least 70% or
greater disability, and 20% or no fewer than three persons with 100% disability, who are entitled
to the long-term care and support benefit, relative to the total number of employees.

Self-Employment and Independent Entrepreneurship

Self-employment, as well as employment as an independent entrepreneur, funded by the person
with a disability, or his or her family members, are also considered as employment under special
conditions. Independent entrepreneurial activity is any such activity performed pursuant to the
Law on Crafts and Related Activities in the Federation of Bosnia and Herzegovina, as the pri-
mary and sole occupation.

Regardless of whether he/she is a person with a disability, the craft shop owner, if he/she employs
a person with a disability who is a parent, spouse or child, is entitled to the refund of taxes
and contributions paid for that person, since such employment is considered as employment
under special conditions. The above benefits are accorded to persons with disabilities who are
employed under special conditions.

Occupational Center

An occupational center is a work institution. If, because of a change in his or her work capac-
ity, a person with a disability is unable to find employment under general conditions or with
enterprises for the employment of persons with disabilities, he/she may find employment with
an occupational center.

A person with a disability who is unable to achieve a working capacity of over 50% of that appro-
priate for his/her age, educational level and working conditions is eligible for employment with
an occupational center. An occupational center is established for the purpose of work-therapy
activities within the framework of the habilitation and rehabilitation of persons with disabili-
ties. An occupational center must engage at least 80% of its workforce as persons with disabili-
ties (including beneficiaries and employed persons with disabilities). In an occupational center,
a person with disabilities has beneficiary status.
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Financial Incentives Provided by the Federation of Bosnia and
Herzegovina Fund for Professional Rehabilitation and Employment of
Persons with Disabilities

Cash Refunds for Paid Taxes and Contributions

Enterprises for the employment of persons with disabilities, organizations of persons with disa-
bilities employing persons with disabilities, and persons with disabilities performing independ-
ent entrepreneurial activities, are entitled to cash refunds by the Fund for PwDs they employ
under special conditions for:

e  paid pension and disability contributions;

e paid health care contributions;

e paid unemployment insurance contributions; and
e income tax.

This right is accorded for paid taxes and contributions in the Federation of Bosnia and Herze-
govina. A craft shop owner, whether or not he/she is a person with a disability, if he/she employs
a person with a disability who is a parent, spouse or child, is entitled to the refund of taxes and
contributions paid for that person, since such employment is considered as employment under
special conditions.

A sheltered workshop is entitled to the above refunds for all employees, as well as to a subsidy on
the net wage of persons with disabilities employed under special conditions, at 30% of the aver-
age net wage in the Federation.

Requests for payment of a cash refund can be submitted to the Fund on the ZNNI form, which
may be downloaded from the Fund’s website Www.fprzoi.ba, or obtained directly from the
Fund’s offices. The distribution of funds for cash refunds and subsidies is conducted continu-
ously, at the request of the beneficiaries, as a direct legal obligation of the Fund pursuant to
Articles 51, 52 and 53 of the Law.

These requests should be accompanied by a calculation of the cash refund, along with informa-
tion on the persons with disabilities involved, with evidence of taxes and wage contributions
paid for such persons and other employees, and with examples of the calculation of wages for
persons with disabilities. The evidence of employment and of disability should be enclosed for
a person with a disability employed for the first time, as well as other documents prescribed by
the Fund’s legal acts. The right to the refund of paid taxes and contributions, as well as the right
to subsidy of the net wage, are accorded to beneficiaries regardless of any other right they may
enjoy in parallel.

Cash Incentives

Pursuant to Articles 48, 54 and 56 of this Law, cash stimuli are one-off grant transfers regulated
by contracts between the Fund and the employers employing persons with disabilities, or self
employed persons (defined as the payers of unemployment insurance).

Pursuant to the Law and the Fund’s general act, all registered companies in the Federation of
Bosnia and Herzegovina are entitled to cash incentives if they, as employers, agree to employ one
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or more persons with disabilities whose degree of disability is 60% or higher, as well as a person
with a mild or moderate intellectual disability for a period of not less than 12 months, after such
persons were unemployed for not less than 30 days prior to the submission of the request for
award of the cash incentive.

Persons with disabilities whose degree of disability is 60% or higher are entitled to the cash
incentives, as are persons with a mild or moderate intellectual disability, who are self-employed
through certain forms of independent entrepreneurial activities, including farming, as the pri-
mary and sole occupation.

Cash incentive funds may be used for: one-off cash transfers; grants for adaptation of workplaces
and working conditions; soft loans intended for purchases of machinery, equipment, tools and
kit required for the employment of persons with disabilities; the compensation of differentials
due to reduced work capacity; co-funding a part of the wage of assistants for persons with dis-
abilities in their workplaces; or co-funding of a portion of the wage of the persons with disabili-
ties employed.

Legal persons employing persons with disabilities (employers) and persons with disabilities self
employed through independent entrepreneurial activities should submit applications to the
Fund for cash incentives on appropriate application forms, following the publication of a tender.

In awarding cash incentives, priority is accorded to employers who employ persons with disabili-
ties for unlimited periods, i.e. for periods exceeding 12 months, as well as employers who employ
persons harder to employ due to the degree and type of their disability, and employers employing
persons with disabilities under general conditions in the sense of the provisions of this Law, on
condition that the economic sustainability of employment/self-employment is verified, and that
other tender criteria are met.

In addition to cash incentives, the companies that employ persons with disabilities under gen-
eral conditions also receive additional benefits in the form of financial savings, as employment
of a person with a disability entails exemption from the payment of the special contribution to
the Fund for the employed person in question. Companies that employ persons with disabilities
under special conditions also receive, among other benefits, the refund of paid taxes and contri-
butions on the wages of persons employed, as an added incentive.

Funding of Programs/Projects

The Fund’s resources allocated for the funding and co-funding of programs and projects are
distributed to beneficiaries through tenders. A tender is published in two daily publications in
the Federation of Bosnia and Herzegovina and on the Fund’s website, in accordance with the
Fund’s annual operational plan. Each tender defines which companies are eligible to apply. The
Fund provides financial support for three basic groups of programs/projects, based on the target
segment, the nature of project activities and the needs of beneficiaries:

e Programs/projects for sustaining the employment of persons with disabilities, including
employment of persons who conduct a form of independent entrepreneurial activity;

e Programs/projects for the development of enterprises for the employment of persons with
disabilities, including new employment; and

e Programs/projects for the professional rehabilitation of unemployed persons with disabili-
ties in order to boost their competitiveness in the labor market.
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Table I: The sequence of steps for the creation of an enterprise, craft shop, sheltered workshop
and occupational center — advice and guidelines

ESTABLISHMENT AND REGISTRA-
TION OF AN ENTERPRISE

STEPS

e Draft the Founding Act with a notary
e Submit an application to the court

e Make aseal

e  Register with the statistics agency

e Open a transaction account

e Register with the tax administration for
insurance purposes
e Meet other conditions for commence-

ment of operations of an enterprise pur-
suant to the provision of this Law.

REGISTRATION OF AN INDEPEND-
ENT ENTREPRENEURIAL ACTIV-
ITY - CRAFT SHOP

STEPS

e Submit an application to the
municipality

e  Make aseal

o Register with the statistics agency

e Open a transaction account

e Register with the tax administration for
insurance purposes.

CREATION OF CONDITIONS FOR
ACHIEVING THE STATUS OF SHEL-
TERED WORKSHOP

In addition to all above conditions attached
to an enterprise, a sheltered workshop must
employ 40% (or at least six persons) of its
workforce as persons with at least 70% disa-
bility, or 20% (or at least three persons) of its
workforce as persons with 100% disability .

A sheltered workshop may be established as
a separate accounting unit within an enter-
prise for the employment of persons with dis-
abilities. Several enterprises for the employ-
ment of persons with disabilities may jointly
set up a sheltered workshop.

CREATION OF CONDITIONS FOR
ACHIEVING THE STATUS OF
OCCUPATIONAL CENTER.

An occupational center is a public institution
registered pursuant to the Law on Institu-
tions. An occupational center may be estab-
lished as a separate organizational unit of a
protected workshop. Relative to the number
of employees (including both beneficiaries
and employed persons with disabilities), an
occupational center must employ a rate of at
least 80% persons with disabilities. To meet
the criteria for its existence, an occupational
center must meet the conditions regard-
ing its premises, equipment and employees’
professional qualifications. More detailed
requirements for functioning of an occupa-
tional center are decreed by the Minister.

The following table contains advice, guidelines and steps for the registration of an enterprise,
craft shop, sheltered workshop and occupational center.
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Table 2: A matrix of strengths and weaknesses of enterprises, crafi shops and sheltered workshops

accountant etc.

To gain status of
an enterprise for
employment of
PwDs with at least
three employed
persons with dis-
abilities entitled to
employment under
special conditions

ment under special
conditions and tax
and contribution
refunds even if the
craft shop owner is
the only employee
If the employed
person with disa-
bilitiy is closely
related: a parent,
spouse or child, he/
she is eligible for tax
and contribution
refunds

a family memeber
(e.G. Parent, spouse
or child), such an
employee is not
eligible for tax

and contribution
refunds

tributions for all employees in
the sheltered workshop, includ-
ing persons without disabilities
Right to 30% subsidy on aver-
age net wage in the Federation
of Bosnia and Herzegovina for
employed persons with disabili-
ties under special conditions

A sheltered workshop may be
established as a separate account-
ing unit that need not incorpo-
rate all employees of the given
enterprise

A sheltered workshop may be
jointly established by two or
more enterprises in order to
attain the status of a sheltered
workshop more easily

A sheltered workshop may estab-
lish an occupational center as a
special organizational unit

Enterprise Craft shop Sheltered workshop

Strengths Weaknesses Strengths Weaknesses Strengths Weaknesses
Possibility of regis- | More complex Simple registration | Hard to add new If an enterprise has already been | It is relatively more difficult to
tration of different | registration and Low registration business activities established, it is only necessary to | meet conditions for attaining the
activities closure Crdim Full personal meet the conditions for attain- status of a sheltered workshop
Liability to the level | Higher registration Bookkeeping can liability ing the mamnslm of the mrn‘_ﬁ.nnn& Greater capital investments
of invested capital costs be performed If employing a workshop without additional Greater likelihood of adaptation
Tax and contribu- Requires busi- personally person with a dis- LCBISEIAEIONY of workspaces to the needs of
tion refunds ness premises, an Eligible for employ- ability who is not Refunds for paid taxes and con- | employees in view of the greater

degree of disability of employees
Lower productivity/greater prod-
uct costs

There is a great possibility for
lower productivity in view of the
major percentage of disability of
employed persons
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The matrix illustrates how persons with disabilities may identify the most advantageous form of
registration in accordance with their own abilities.

Analysis of Good Practice - Federation of Bosnia and
Herzegovina Fund for Professional Rehabilitation and
Employment of Persons with Disabilities

As part of the examination of the impact and good practice of the Fund achieved by allocation
and distribution of resources, in line with its activities, established pursuant to Article 58 of the
Law on Professional Rehabilitation, Training and Employment of Persons with Disabilities*
and the provisions of the Rule Book on Allocation and Distribution of the Fund’s Resources®,
this section discusses: 1) payment of cash refunds and subsidics, 2) design of a cash incentive for
the new employment of persons with disabilities and 3) funding and co-funding of programs/
projects, sustaining the employment levels of persons with disabilities, development of enter-

prises and professional rehabilitation.

Pursuant to the Law and the Rule Book on Allocation and Distribution of Funds for Purposes
and to Beneficiaries defined by the Law on Professional Rehabilitation and Employment of Per-
sons with Disabilities, it is prescribed that the Fund’s current transfer resources are allocated for
the following purposes:

1. payment of cash refunds and subsidies;

2. payment of cash incentives for the new employment of persons with disabilities;

3. fundingand co-funding of the following programs/projects: sustaining the level of employ-
ment of persons with disabilities, enterprise development and professional rehabilitation.

The following tables present the data on expenditures and impacts categorized by the above-

described purposes.

Payment of Cash Refunds and Subsidies

Payments of cash refunds and subsidies are made continuously upon the request of beneficiaries,
as this constitutes a direct legal obligation of the Fund, pursuant to Articles 51, 52 and 53 of the
Law. A related table follows, with a breakdown of the funds disbursed for 2011, 2012 and 2013,
as of 30 June 2013, and with a projection to the end of 2013. The total amount disbursed as of
30 June 2013 was 1,325,239.00 BAM.

41  (FBiH Official Gazette 9/10)
42  The Rule Book on Allocation and Distribution of the Fund's resources, no. 01/02/2/790/13 of 11 April
2013.
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Table 3: Amounts of cash refunds and subsidies disbursed

Cash Refunds and 2013

Subsidies to Net 2011 2012 (01/01/2013- Total
Wages 06/30/2013.)

Cash amount 251,638.00 564,415.00 509,186.00 1,325,239.00
Projection as of 31.

December 2013 1,200,000.00

Number of persons Cca76 Cca 170 Cca2l3

Graph 1: An overview of refunds disbursed, per annum, with a projection to the end of 2013.
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The graph above depicts an overview of refunds disbursed by year, with a projection to the end
0f 2013 (refund amounts are rising as a result of the number of enterprises and persons covered,
due to other activities of the Fund).

The payment of cash refunds and subsidies ensures the sustainability of employment levels of
persons with disabilities in the enterprises in which they are employed under special condi-
tions. These enterprises include: enterprises for employment of PwDs (10 enterprises), sheltered
workshops (4 enterprises), PwD organizations (31 enterprises) and persons with disabilities who
are individual entrepreneurs (79 enterprises). There are other enterprises that benefit from the
option of direct exemption from the payment of taxes and contributions.*

The leading causes for rising annual funding allocations and an increasing number of persons
on whose account employers receive this benefit include: increased employment of PwDs under

43 InJuly 2012, the Ministry of Finance issued the opinion that all enterprises for employment of PwDs are
required to pay contributions. It was only in July 2013 that the tax regulations were harmonized, so that
from July 2013 all enterprises must pay contributions. This differs from the previous situation, where some
enterprises paid and received refunds from the Fund, while others took advantage of the system of direct
exemptions. This change should also help explain the projection of the refunds’ disbursement in 2013.
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special circumstances, mostly due to cash incentives provided by the Fund; the Fund’s activities
on information dissemination and providing expert advice; and the termination of the transi-
tion period during which the enterprises for employment of PwDs were directly exempt from
the payment of taxes and contributions. The total effect is reflected in the number of employed
PwDs whose sustainable employment is supported by the Fund’s resources.*t

Cash Incentives for the New Employment of Persons with Disabilities

Pursuant to Articles 48, 54 and 56 of the Law, cash incentives are one-off grant transfers regu-
lated by contracts between the Fund and employers employing persons with disabilities, or self-
employed persons. Cash incentives for the new cmployment of PwDs are distributed exclusively
through public tenders. The accompanying table provides a breakdown of these tenders. A cash
incentive is exclusively intended as an incentive for the new employment of PwDs. All employ-
ers willing to employ PwDs, as well as all PwDs intending to start independent entrepreneurial
activities, are eligible for cash incentives.

Table 4: An overview of the disbursement of incentives for new employment

Public Tender /| 1 Apr-12 Nov-12 Apr-13 Total
Purpose

Incentives 150,000.00 790,848.00 889,640.00 856,350.00 | 2,686,838.00

Number of 30 83 90 82 285

Persons

AR 160,000.00 | 422,900.00 582,900

Enterprizes

Number of 16 56 7

Persons

Total Amount 150,000.00 790,848.00 | 1,049,640.00 | 1,279,250.00 | 3,269,738.00

Total Persons 30 83 106 138 357

Table 4 shows that the total amount allocated for this category was 3,269,738.00 BAM, with a
total of 357 newly employed persons. A rise in employment with each subsequent public tender
is also evident. The average amount of cash incentive per person is 10,000 BAM per one-year
employment period.

44 Analytical overviews of disbursements and impact by beneficiaries are supplied in the Fund'’s financial
statements.
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Graph 2: Overview of newly employed persons per public tender (constant growth)
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This graph clearly shows a continuous increase in the number of newly employed persons follow-
ing each subsequent public tender.

Funding and Co-Funding of Programs/Projects, Sustainability of the
Employment Level of Persons with Disabilities, Enterprise Development
and Professional Rehabilitation

The Fund’s resources allocated for the funding and co-funding of programs and projects are dis-

tributed to beneficiaries through public tenders, and divided into three segments by intended

purpose:

a) funding and co-funding of programs/projects for maintaining the current level of employ-
ment of persons with disabilities;

b) funding and co-funding of programs/projects for the development of existing enterprises
for the employment of persons with disabilities, and sheltered workshops, including new
employment of persons with disabilities; and

¢) funding and co-funding of programs/projects for the professional rchabilitation of unem-
ployed persons with disabilities.

Enterprises for the employment of PwDs, sheltered workshops and professional rehabilitation
institutions are eligible for funding and co-funding of programs/projects.

The overview of allocations for the funding and co-funding of programs/projects by tender, is
presented in the following table.
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Table S: Allocations for the funding and co-funding of programs/projects by tender:

Public "l‘"ender / Sustainiability | Development | Rehabilitation | Total Amount
Project
Dec-11 553,075.00 132,800.00 164,125.00 850,000.00
Apr-12 400,000.00 499,152.87 294,810.00 1,193,962.87
Nov-12 727,724.81 229,300.00 957,024.81
Apr-13 540,200.00 180,100.00 720,300.00
Total 953,075.00 1,899,877.68 868,335.00 3,721,287.68

Note: In terms of allocations for the funding and co-funding of programs and projects, enter-
prise development projects for November 2012 and April 2013 include the new employment of

PwDs

Table 5 shows that the total amount allocated for this category was 3,721,287.68 BAM. This
amount was distributed between 23 enterprises and sheltered workshops, and the total number

of employed PwDs was

around 200.

Table 6: An overview of job profiles for persons with disabilities, by public tender.

Job P1¥eﬁrll(e1£ fublic De;;xlnlber April 2012 No;rgllnzber April 2013 P::)St;ll s
Shop Assistant 4 13 1 S 23
Janitor 7 4 5 16
Sales Representative 1 1
Administrative Tasks 2 38 18 14 72
Software Programer 1 2 4 7
Assistant 11 6 33 15 65
Financial Tasks 2 5 6 13
Driver 3 1 1 5
Claims Settlement Clerk 1 1
Lawyer 1 5 3 9
Manager 2 2 1 5
Upholsterer 1 1
Tailor 2 2
Car-Body Repairman 1 1
Phone Operator 2 2
Architect 1 1
Medical Technician 1 1 2
Shoemaker 1 1
Social Worker 1 1
Journalist 3 3
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Job Pl:l?eﬁnljé fublic De;;xlnlber April 2012 No;(c;xlnzber April 2013 PZ:::III s
Tinsmith 1 1
Construction Worker 2 2
Security Guard 2 1 3
Physio Terapist 8 1 1 10
Caterer 1 1
Waiter 3 3
Cook 1 2 3
Facility Operator 1 1
Graphic Designer 1 3 4
Farmer 5 6 14 25
Sports Coach 1 1
Total 30 83 90 82 285
Incentive For Enterprises
—In Nov. 2012 And April 16 56 72
2013
Total Persons 357

This Table presents the most frequent job profiles for the employment of persons with disabili-
ties through public tenders

Graph 3: An overview of allocations by project type (showing an increase in development)
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This graph presents an overview of allocations by project type, and an increase in the share of the
development category is detected.

The impact of these funds is reflected in the following aspects: by ensuring the sustainability of
the level of employment of PwDs in enterprises and sheltered workshops; permitting efficient
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operation of the beneficiaries in the market; ensuring the liquidity and solvency of enterprises and
sheltered workshops; having a beneficial effect on business performance, by boosting profits or
reducing losses; increasing the overall number of employees; and by ensuring the provision of bet-
ter technical equipment, which increases productivity and improves work conditions for PwDs.

Table 7: Cumulative overview of all incentives provided by the Fund

TYPE OF INCENTIVES AMOUNT
Refunds and subsidies 1,325,239.00
Incentives 3,269,738.00
Programs and projects 3,721,287.68
TOTAL 8,316,264.68

This table presents all incentives disbursed to date, noting that the Fund for Professional Reha-
bilitation and Employment of Persons with Disabilities began its operations in March 2011.

Graph 4: A graphic presentation of incentives disbursed
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All other activities related to the raising of funds (particularly the collection of contributions
from Articles 18 and 19 of the Law) and to the execution of the above-mentioned and other tasks
of the Fund, as well as to the implementation of the Professional Rehabilitation and Employ-
ment Policy were carried out by the Fund in complete independence. Expansion of all segments
of the Fund’s operations was set as the goal.

The data presented so far illustrate the success in attaining the set goal. Further activities will
aim both to boost growth and to improve the quality of services provided for the professional
rehabilitation and employment of persons with disabilities.
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Potential for the Strengthening of Institutional Mechanisms
and Solutions for Employment and Self-Employment of
PwDs in the Federation of Bosnia and Herzegovina

Independently or in cooperation with other institutions, the Fund must take action in the fol-
lowing areas:

e introduction of record-keeping and statistical data processing;
e support to beneficiaries and improvement of professional rehabilitation;
e safeguarding proper use of the Fund’s resources; and

e establishment and development of cooperation with PwD associations and organizations,
enterprises and institutions.

Introduction of Record-Keeping and Statistical Data Processing on
Persons with Disabilities and those who Employ them

The establishment and regular keeping of records, as well as statistical processing and digital
storage of data on both employed and unemployed persons (and those who employ them in the
case of the latter) are of great importance for the success of the Fund’s operations in terms of
the efficient, effective and fair utilization of available resources and proper activity planning. As
such records or corresponding databases in the Federation of Bosnia and Herzegovina and in
the country as a whole are either non-existent or available in only rudimentary, localized and
partial form, the Fund is in a position to initiate certain actions in this regard, either indepen-
dently or in cooperation with other relevant institutions. Alongside the needs arising from its
core role and domain of activities, a requirement to this effect is contained in both the Law itself
and the relevant by-law on record-keeping.

Although certain relevant activities were initiated during the previous two years, it will be nec-
essary to introduce a more efficient and systematic approach in 2013.

To this end, the following activities are planned:

e initiation of sorting and systematization of information on employed persons with disabilities
and those who employ them. Such data are available in the Fund, and are obtained through the
procedure of applying for cash refunds, subsidies and cash incentives, as well as for grants for the
funding/co-funding of programs, and projects for professional rehabilitation and employment;

e initiation of the collection, sorting and storing of information from cantonal employment
agencies, centers for social work and organizations of persons with disabilities regarding per-
sons who are eligible for, and participate in, professional rehabilitation, and on unemployed
and employed persons with disabilities;

e development of new record-keeping forms for employers employing persons with disabili-
ties, which could be submitted electronically;

e development of appropriate unified forms for the storage and statistical processing of data
on persons with disabilities and those who employ them;

e development of an employment template for persons with disabilities that would be proposed
to the Federation Bureau and cantonal employment agencies in order to establish and maintain
astandardized form of record-keeping on unemployed and employed persons with disabilities.
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Support to Beneficiaries, and Activities and Measures of the
Implementation and Strengthening of Professional Rehabilitation and
Employment of Persons with Disabilities

The implementation of the Professional Rehabilitation and Employment of Persons with Dis-
abilities Policy is conducted through certain forms of support to the Fund’s beneficiaries. These
beneficiaries are primarily persons with disabilities, institutions for professional rehabilitation,
employers employing persons with disabilities, enterprises for employment of persons with dis-
abilities, and sheltered Workshops.

In order to further develop the above activities and measures, the Fund has planned the follow-
ing activities:
o ensuring regular disbursement of cash refunds for tax and contribution payments to enter-

prises for employment of persons with disabilities, and subsidies for sheltered workshops for
employed persons with disabilities;

e assessment of the potential for the new employment of persons with disabilities in 2014 —
through application for cash incentives for employers, or persons with disabilities who will
become self-employed through the initiation of independent entrepreneurial activities — in
an effort to use this approach to create a more significant impact on the employment of
PwDs;

e assessment of the potential for sustaining the employment of persons with disabilities
who were employed for limited periods of time, by creating new labor contracts with such
employers for limited or unlimited periods of time, and issuance of a public tender in 2014
for the distribution of grants to fund/co-fund programs/projects for sustainable employ-
ment of persons with disabilities;

e issuance of two regular public tenders for the funding/co-funding of programs and projects
of developing companies for employment of persons with disabilities;

e issuance of two regular public tenders for the funding/co-funding of programs and projects
of professional rehabilitation, and for the training of unemployed persons with disabilities
to make them more competitive in the labor market;

e initiation of discussion, in cooperation with the Federation Ministry of Labor and Social
Policy, of the potential establishment of institutions for the professional rehabilitation of
persons with disabilities, at both canton and entity levels in the Federation of Bosnia and
Herzegovina, which would conduct assessments of a PwD’s remaining work capacity, and
meet his/her additional training or re-training needs.

Safeguarding of Proper Use of the Fund’s Resources

The Fund is legally responsible for safeguarding proper use of funds disbursed to beneficiaries,
for any and all purposes (including cash refunds and subsidies, cash incentive grants, funding/
co-funding of programs and projects, and funding of institutions). Consequently, as important
components of the Fund’s operations, the development of the project implementation monitor-
ing function and the controls of proper use of funds disbursed to beneficiaries, must be accorded
particular attention and significance.
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To this end, the following activities have been planned:

establishment of a separate sector for overseeing the proper use of funds received by benefi-
ciaries from any source;

continuous and systematic specialist monitoring and verification of the facts that constitute
the basis for eligibility for cash refunds and subsidies, and which are stated and substantiated
in the payment claims;

expert analysis and verification of the reports on proper use of funds, regarding cash incen-
tives for the new employment of persons with disabilities;

expert analysis and oversight of the reports of professional rehabilitation institutions and
enterprises for employment of persons with disabilities, and on proper use of funds dis-

bursed through public tenders;

organization of direct checks with employers who employed persons with disabilities, and
with self-employed entreprencurs (persons with disabilities), who were recipients of cash
incentives for new employment or self-employment, where there is reasonable doubt that
such persons have managed to fulfill their obligations according to their contracts with the
Fund;

conducting of procedures to determine responsibility, and impose penalties against benefi-

ciaries who abused funds received as cash incentives or for funding/co-funding of programs
and projects in accordance with the Law and the signed contract.

Establishment and Development of Cooperation with Associations and
Organizations of PwDs, Enterprises and Institutions

As establishment of good cooperation between the Fund and other institutions involved in the
implementation of the Policy for the Advancement of Professional Rehabilitation and Employ-
ment of Persons with Disabilities is a precondition for attaining anticipated results in this field,
the Fund will take the following steps to strengthen this cooperation:

maintain continuous cooperation with competent Federation and cantonal ministries, the
Federation Employment Bureau and cantonal employment agencies;

improve continuous cooperation with the Council of Organizations of Persons with Disa-
bilities in the Federation of Bosnia and Herzegovina — and with federations and associations
of persons with disabilities on all levels - to ensure the exchange of information and ideas;

nurture and develop cooperation with enterprises, sheltered workshops and institutions for
professional rehabilitation, in order to enhance the Fund’s planning activities, and improve
preparation and implementation of programs and projects of professional rehabilitation and
employment;

participate in conferences, round table sessions, workshops and seminars on the professional
rehabilitation and employment of persons with disabilities;

develop cooperation with the Republika Srpska Fund and counterpart institutions in neigh-
boring and EU countries, and promote exchange of information and ideas, organize mutual
working visits, and participate in the preparation and implementation of joint projects.
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Conclusions and Recommendations for Improvement of
Policies in the Federation of Bosnia and Herzegovina

collection, sorting and storage of information from cantonal employment agencies, centers
for social work and organizations that bring together persons with disabilities, regarding
persons who are eligible for (and/or participate in) activities of professional rchabilitation,
as well as on employed and unemployed persons with disabilities;

establishment of regular record-keeping, statistical processing and digital storage of data
on both unemployed and employed persons with disabilities, as well as on employers who
employ persons with disabilities (this is of major importance for the success of the Fund’s
operations with regard to effective, efficient and fair use of available resources and sound
planning of future activities);

in cooperation with the Federation Ministry of Labor and Social Policy, the Fund will ini-
tiate discussion regarding the establishment of institutions for professional rehabilitation
for persons with disabilities, both on cantonal and entity level in the Federation of Bosnia
and Herzegovina, which would conduct assessments of remaining work capacity and of the
needs for retraining and additional training of persons with disabilities;

establish ongoing institutional cooperation with enterprises, sheltered workshops and insti-
tutions for professional rehabilitation, in order to ensure better planning of the Fund’s opera-
tions, as well as better preparation and implementation of programs and projects of profes-
sional rehabilitation and employment;

strengthen cooperation with the Council of Organizations of Persons with Disabilities in
the Federation of Bosnia and Herzegovina, and expand and establish cooperation with fed-
erations and associations of persons with disabilities on lower levels;

develop cooperation with the Republika Srpska Fund and related institutions in neighbor-
ing and EU countries, and promote the exchange of information and ideas, organize mutual
working visits, and participate in the preparation and implementation of joint projects;

draft amendments to the Law on Professional Rehabilitation and Employment of Persons
with Disabilities and adapt it to current needs;

use the media to highlight the situation of PwDs, through dedicated programs, reports and
campaigns, placing special emphasis on the potential for their equal participation in society;
in the context of the extremely complex organization of the country, strive to ensure imple-
mentation of conventions, strategies and policies through umbrella laws, which should per-
mit attainment of equal standards for PwDs in all territories of Bosnia and Herzegovina.
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Sources:

Law on Professional Rehabilitation, Training and Employment of Persons with Disabilities,
‘FBiH Official Gazette’ no. 9/10;

Decrees on establishment of the Fund for Professional Rehabilitation and Employment of
Persons with Disabilities, FBiH Official Gazette’ no. 48/10, of 9 August 2010;

The Statutes of the Fund for Professional Rehabilitation and Employment of Persons with
Disabilities FBiH Official Gazette’ no. 28/11;

Rule Book on Allocation and Distribution of the Fund’s Resources as per categories and

beneficiaries, no. 01-02-2-2444/13;

The Fund’s Plan of Activities for Professional Rehabilitation and Employment of Persons
with Disabilities for 2013, no. 01-02-4-794/13, of 11 April 2013;

2012 Report on the Operations of the Fund for Professional Rehabilitation and Employ-
ment of Persons with Disabilities, no. 01-02-4-660/13, of 28 March 2013;

Financial Report for the period 1 January-31 June 2013, no. 01-02-4-2451/13;
2012 Financial Plan Execution Report, no. 01-02-4-550/13;
2012 Activity Report of the Federation Employment Bureau;

Proposed amendments to the Law on Professional Rehabilitation, Training and Employ-
ment of Persons with Disabilities;

Rule Book on the Content and Manner of Conducting Supervision of the Legality of Opera-
tions, By-Laws and the Professional Work of Institutions, Enterprises, Sheltered Workshops
and Occupation Centers, by the Federation Ministry of Labor and Social Policy, ‘FBiH
Ofhicial Gazette’ no. 21/11, of 25 April 2011;

Rule Book on Jobs and Work Tasks in Which Priority of Employment in the Public Sector is
Accorded to Persons with 100% Disability, by the Federation Ministry of Labor and Social
Work ‘FBiH Official Gazette no. 21/11’, of 25 April 2011;

Rule Book on Detailed Conditions in Terms of Premises, Equipment and Specialized
Equipment for Employees in Occupational Centers, by the Federation Ministry of Labor
and Social Policy ‘FBiH Official Gazette’ no. 21/11, of 25 April 2011;

Rule Book on the Contents and Manner of Record-Keeping for Employed Persons with
Disabilities, by the Federation Ministry of Labor and Social Policy ‘FBiH Official Gazette’
no.21/11, of 25 April 2011.
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AN OVERVIEW OF THE SITUATION OF ALL PERSONS
WITH DISABILITIES AND OPTIONS FOR THEIR
EMPLOYMENT AND SELF-EMPLOYMENT - FROM THE
PERSPECTIVE OF THE REPUBLIKA SRPSKA FUND
FOR THE PROFESSIONAL REHABILITATION AND
EMPLOYMENT OF THE DISABLED

Introduction

The right to work is one of the fundamental human rights, guaranteed and safeguarded by key
international documents, which are founded on the principle that each person has innate, equal,
inalienable and universal rights, springing from the dignity of all human beings.

As the results of 2013 population census in Bosnia and Herzegovina have not yet been pub-
lished, the precise number of inhabitants in Republika Srpska is as yet unknown, although it is
assumed that the number of inhabitants in this territory is around 1.4 million. Among other
consequences, the 1991-1995 war inflicted disability on a large number of persons. Owing to
the lack of reliable records, estimates of the number of persons with disabilities are often unreal-
istic and inaccurate. However, under such circumstances, and taking into account all available
data and the evaluations of numerous associations of persons with disabilities, it is assumed that
there are around 70,000 such persons living in the territory of Republika Srpska. Disabled war
veterans account for the majority of persons with disabilities, and this population is estimated
to number around 45,000.

The absence of adequate analysis and statistical data greatly complicates development of appro-
priate guidelines that might help solve the problems of categorizing persons with disabilities.
Current legislation does not cover all the rights of persons with disabilities in one place. The
organizations that gather this information — which have exhibited sustained interest in regu-
lating the issues pertaining to persons with disabilities — have repeatedly requested the compe-
tent authorities to adopt a law that would adequately regulate employment-related rights. The
Law on Professional Rehabilitation, Training and Employment of Persons with Disabilities was
adopted in November 2004. The Law was amended in 2006 and 2009, while the new Law was
adopted in 2012. The current legal framework has been published in the Republika Srpska Offi-
cial Gazette no. 37/12.
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Upon adoption of the legal solutions that regulated the domain of employment of persons with
disabilities, the Fund for Professional Rehabilitation and Employment of Persons with Disabi-
lites started its work in November 2005.

Overview of the Situation and Status of PwDs from the
Perspective of the Republika Srpska Fund for Professional
Rehabilitation and Employment of the Disabled

Over the eight years of the Fund’s operations, it was found that significant differences existed in
terms of both treatment and rights of persons with disabilities, with regard to the origin of dis-
ability. Disabled war veterans, peacetime military disabled persons and civilian victims of war
exercise their rights in accordance to the Law on the Rights of the Veterans and Disabled War
Veterans, while persons whose disability originated due to other circumstances base their rights
on the Law on Social Protection.

The Law on Professional Rehabilitation, Training and Employment of the Disabled, which
defines the right of persons with disabilities to employment, disallows discrimination of disa-
bled persons on the basis of the form and origin of their disability. All persons with disabilities
whose disability is regulated by this Law enjoy equal rights.

The federations of associations of disabled persons of Republika Srpska are united in the
umbrella organization KOOIRS (Coordination Board of Organizations of the Disabled of
Republika Srpska).

During 2006, the Fund sought to contact all such federations and associations in order to col-
lect specific numbers on persons with disabilities, their remaining work capacity, and other
parameters that would help define a strategy for their employment. Through these interactions,
it was found that only a fraction of persons with disabilities were registered with associations
that covered their form of disability.

An additional and peculiar problem arises for the rural sector of this population; the geographi-
cal isolation of such persons caused them to be deprived of information from numerous pieces
of legislation that might have allowed them to access certain rights.

Disabled war and military veterans need not be registered with the Republika Srpska Employ-
ment Bureau to access their right to health care. On one hand, this legal provision, makes it
easier for such persons, since they do not have to report to the Bureau on a monthly basis to
ensure that their rights remain active. On the other hand, however, this situation obscures pre-
cise information about the number of unemployed persons with disabilities.
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Graph of unemployed persons with disabilities, according to the records of the Republika Srp-
ska Employment Bureau, as of 14 November 2013:

Total: Registered persons with disabilities

Period: 2005-2013
6k _ . .

2k

I I I I I I I I 1
Jan Feb Mar Apr May = June = July = Aug = Sept  Oct Nov Dec

—e— 2005 —O— 2006 -—@— 2007 --O-- 2008 ~--@-- 2009
—-0—- 2010 --@-- 2011 —O— 2012 --@- 2013

2005 2006 2007 2008 2009 2010 2011 2012 2013
Jan 5189 4906 4042 3481 3154 3073 2910 2880 2701
Feb 5269 4907 4069 3458 3150 3065 2934 2891 2716
Mar 5369 5108 4025 3426 3129 3059 2921 2856 2690
Apr 5374 4844 3998 3377 3112 3022 2902 2812 2637
May 5368 3661 3901 3323 3100 2957 2864 2794 2587

June | 5360 4509 3825 3300 3071 2883 2815 2770 2569
July 5301 4415 3697 3255 3036 2854 2799 2752 2535
Aug 5324 4345 3624 3212 3030 2814 2799 2733 2503
Sept | 5291 4206 3544 3170 3009 2835 2819 2722 2490
Oct 5255 4134 3452 3134 3023 2838 2820 2706
Nov 5108 4100 3410 3125 3034 2834 2823 2690
Dec 4796 4063 3424 3135 3039 2870 2872 2689

The data presented in the graph illustrate the decline in the number of unemployed persons over
the observed period, in parallel with the period of the Fund’s operation, i.e. of implementation
of the Law on Professional Rehabilitation, Training and Employment of the Disabled.
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Table no. 1*°

Year Number of unemployed persons with disabilities
September 2005 5,291
September 2006 4,206
September 2007 3,544
September 2008 3,170
September 2009 3,009
September 2010 2,835
September 2011 2,819
September 2012 2,722
September 2013 2,490

The considerably reduced number of unemployed persons with disabilities in the Bureau’s
records has not been solely the result of increased employment of this population, but also of
retirement, elimination from the Bureau’s records, and other demographic factors.

The data in this diagram illustrate the imbalance between the estimated number of persons
with disabilities in Republika Srpska, relative to the number of these persons registered as
unemployed.

An analysis of this data would lead to the conclusion that, of the estimated 70,000 persons with
disabilities, around 67,000 have secure livelihoods, either through employment or pensions,
which was in practice proven to be incorrect.

Disabled war and military veterans, as recipients of disability benefits, are in some ways eco-
nomically stronger than other persons with disabilities. Assistance for persons with disabilities
who are ‘non-war’ disabled takes the form of a benefit provided by the Center for Social Work in
their local community, and amounts to 82 KM per month. According to the data of the Federa-
tion of Trade Unions of Republika Srpska, the cost of living for August 2013 was 1,785.78 KM,
making it clear that such persons are forced to work, if their remaining physical and intellectual
capacity permits. One might say that, in such a situation, the right to work as a fundamental
human right is not an option, but the sole possibility to secure their livelihoods.

The large numbers of unemployed persons in Republika Srpska are the result of a difficult socio-
economic situation. Disabled persons are socially marginalized, and it is clear that it is very diffi-
cult for them to find employment in the open labor market, both because of the general situation
in society, and due to unnecessary prejudices.

The Law on Professional Rehabilitation, Training and Employment of Persons with Disabilities
offers a range of legal benefits and incentives, both for employers who employ persons with dis-
abilities and for persons with disabilities themselves who are self-employed. This should have the

45 Because of the timing of the drafting of this material, the month of September was selected to present a
comparison of a crucial moment in the period of 2005-2013.
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effect of minimizing currently prevailing prejudices regarding the working capacity of persons
with disabilities, and should also entice employers, once they realize the economic benefits this
Law offers them, to take the lead by employing more such persons.

Rights and Options for the Employment and Self-
Employment of all PwDs in Republika Srpska

The right to employment for persons with disabilities not only provides economic (i.e. survival)
benefits to such persons, but also matters as a factor of social inclusion within the community.

The right to work implies the right to a free choice of employment, with employment emerging
as a basic manner of social inclusion for persons with disabilities into all aspects of social life.
Incorporation of such persons into workplaces brings social benefits, in addition to personal and
economic ones. The employment of PwDs reduces social transfers, and strengthens the position
of family members, who, owing to the employment of the person with a disability, may return
to normal life.

The Law on Professional Rehabilitation, Training and Employment of Disabled Persons defines
that employment of the disabled is mandatory in Republika Srpska’s administrative bodies, local
governance bodies, judiciary bodies, public institutions and funds, and in public enterprises that
were not established to employ disabled persons in accordance with this Law. It is also stipulated
that one person with a disability is to be employed in every 16 employees. If these institutions
fail to meet the above requirement, they are obliged to calculate and transfer a special contribu-
tion of 0.2% on the gross wages of all employees. These funds are accumulated in the Fund for
Professional Rehabilitation.

The private sector has been regulated in a similar fashion. Previously in this sector, the lawgiver
was not permitted to impose the requirement on employers to mandatorily employ persons with
disabilities, so it was stipulated that private employers who employed PwDs would be entitled to
receive certain advantages or benefits. Employers with one disabled worker in every 16 employ-
ees are not required to pay the special contribution, which has been set for this sector at 0.1% of
the gross wages of all employees. This Law banned any discrimination with regard to employ-
ment. Both ‘war’ and ‘non-war’ disabled enjoy the same rights.

The Law covers persons with no less than 40% disability. The disabilities of war and military
disabled are mainly covered under this option, as are persons with no less than 70% physical
impairment, while persons with mild and moderate intellectual disabilities constitute the third
category of disabled persons covered by this Law.

It is important to note that war and military disabled do not lose the right to their disability
benefits when they find employment. The Fund does not perform direct employment of the
disabled with employers, but rather provides financial intermediation between the two.
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Incentives Provided by the Law on Professional Rehabilitation,
Training and Employment of the Disabled in Republika Srpska

Employing disabled persons earns the rights to certain incentives financed by the Fund:

e public sector employers are exempt from payment of the special contribution (0.2% on
gross wages of employees) if they employ a disabled person as per the established quota (1
employed PwD per 16 employees);

e private sector employers are exempt from payment of the special contribution (0.1% on
gross wages of employees) if they employ a disabled person as per the established quota (1
employed PwD per 16 employees);

e cemployment, or sclf-employment of persons with disabilities (in the private sector) enti-
tles employers, or the disabled persons themselves, to cash incentives for initiating funds to

equip or adapt the workplace for the disabled person;

e refunding of paid contributions is the most significant incentive provided by this Law, as it
constitutes a continuous revenue for employers or PwDs in a substantial amount, consisting
of all mandatory contributions paid on the wage of the disabled person;

o requalification of disabled persons, if an employer expresses the need for employing such a

person, but the person in question does not have the appropriate skills or training.

Further incentives for companies that have the status of ‘enterprises for employment of the disa-

bled’ can be found below.

Companies that employ over 51% of their workforces as persons with disabilities acquire the sta-
tus of enterprises for employment of the disabled. In addition to the above-mentioned incentives
relating to private sector companies, there are further incentives for enterprises for employment

of the disabled, as follows:

e eclectricity is charged at the household rate;
o all other utility costs are charged at household rates;
e phone services are charged at the household rate.

The public sector is required to procure 20% of its needs from such enterprises. Persons with dis-
abilities who, for any reason, cannot register their own businesses or find employment with an
employer, may use the incentive entitled ‘Economic Support’ which takes the form of one-off
grants, through an appropriate association, for the procurement of cattle, agricultural machinery
etc. This incentive is primarily approved for persons residing in rural areas of Republika Srpska.

Analysis of Good Practice of the Republika Srpska Fund for
Professional Rehabilitation and Employment of the Disabled
The Republika Srpska Fund for Professional Rehabilitation and Employment of the Disabled
commenced operations on 1 November, 2005.

At the outset, the Fund invested considerable efforts into developing awareness of employers
regarding the enforcement of the Law on Professional Rehabilitation, Trainingand Employment
of the Disabled. The requirement for payment of the special contribution, or of employment of
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a person with disability, was highlighted. Employers accepted this requirement with consider-

able difficulty.

In 2006, once the budget was prepared, the Fund started disbursing refunds of paicontribu-
tions to employers employing persons with disabilities. During 2007, it published its first Ten-
der for employers to employ unemployed disabled persons, and stimulated its adoption with a
cash incentive. In the Fund’s first years of operation, these two incentives accounted for approxi-
mately equal annual amounts, but in time, much more was spent on refunds of paid contribu-
tions than on the cash incentive for equipping the workplace.

Data on the number of disabled persons for whose workplaces funding has been provided are
presented in the following table:

Table no. 2
Employed persons with disabilities

No. Business year No. of emc;l)il;);)eiclii tp;zzsons with
1 2007 113
2 2008 255
3 2009 224
4 2010 188
5 2011 220
6 2012 275
7 2013 82
Total 1.357

The fact that the Fund signs a contract on mutual rights and obligations with an employer
regarding a cash incentive upon the employment of a disabled person, and that, upon the con-
tinued employment of the disabled person it disburses refunds of paid contributions for this per-
son, does not necessarily constitute the certainty that the disabled person will remain employed
after the end of the contractual two-year period.

Current practices reveal that only in about one-half of cases do employers retain employed per-
sons with disabilities two years after signing the contract. The reasons are manifold, with the
general economic status of the economy a possible first cause in the light of evident numerous
closures of shops and companies, due to their failure to survive in the market.

The refund of paid contributions is a much more significant incentive for employers who employ
persons with disabilities. The Fund refunds these contributions to the employer on a monthly or
quarterly basis. The lowest legal monthly wage in Republika Srpska is 370 KM, with its associ-
ated contributions totaling 202.49 KM. The disbursement of contribution refunds to employ-
ers constitutes a continuous financial incentive. In the previous period, from October 2013,
1,050 employers applied to the Fund for this incentive. Significantly, this ensured employment
for around 1,150 persons with disabilities, and retained the existing level of their employment.
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In the course of 2013, 115 new beneficiaries of the right to contribution refund applied to the
Fund. During interactions with these employers, it was determined that, until the moment they
contacted the Fund, they had not been aware of the options provided by the Law. There are also
cases of abuses in the form of enormous wage increases for persons with disabilities relative to
other employees holding jobs of the same type.

Those persons with disabilities who perform their activity as part of a family business mainly
retain their employment, survive and continue to work, availing themselves of the incentives
provided by the Fund. However, the greatest examples of surviving the market are demonstrated
by enterprises for employment of the disabled. Most such enterprises are registered through the
initiatives of veterans’ organizations, in close cooperation with local communities.

Patriot d.o.o. Enterprise for Employment of the Disabled from Bijeljina is the enterprise that
employs the largest number of persons with disabilities in Republika Srpska.

Patriot d.o.0., Bijeljina

Patriot d.o.0. was established in 2001. The enterprise operates in the service sector, and performs
activities such as: collection of parking fees; maintenance of green spaces; clearing canals; and
support tasks in the Sveti Vra¢evi General Hospital in Bijeljina.

The jobs that this company performs are obtained through application to tenders issued by the
local community.

Patriot first applied to the Fund in January 2006, requesting refunds for contributions paid
in 2005. Out of a total of 20 ernployees, 15 were persons with disabilities. The fund refunded
the contributions for November and December (in line with the date of commencement of the
Fund’s operations).

Over the subsequent seven years the Fund has provided assistance to this enterprise, an increase
in employment has been recorded. During 2012, the number of employed persons with disabili-
ties for whom the Fund disbursed refunds reached up to 36 employed persons with disabilities
(including seasonal workers).

Patriot d.o.0. has the status of enterprise for employment of the disabled in Republika Srpska,
and is certainly the enterprise with the highest number of employed persons with disabilities in
the entity (according to the Fund’s records).

As the most promising enterprise for employment of the disabled in Republika Srpska, Patriot
was offered an opportunity for cooperation with the Social Inclusion Foundation in Bosnia
and Herzegovina, through the implementation of a 50,000 KM project entitled ‘Maintenance
of Green Spaces’. The project envisaged the employment of five new employees, and funds have
been earmarked for the procurement of basic working tools. The project’s implementation
period is 1 July-31 December 2013.

This form of cooperation, i.c. funding of an enterprise, is significant, because the procurement of
necessary equipment offers the opportunity to employ an increased number of full-time employ-
ees. In this way, in order to maintain as well as increase employment levels, the enterprise has
received financial support from the local community, the Fund for Professional Rehabilitation
and Employment of the Disabled, and the Social Inclusion Foundation in Bosnia and Herzego-
vina, which has its headquarters in Sarajevo.
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Possibilities for the Improvement of Institutional
Mechanisms and Solutions for Employment and Self-
Employment of PwDs in Republika Srpska

Every decision should be preceded by thorough analysis. Persons with disabilities should receive
appropriate education for his/her business idea, which must itself be sound, justified and quan-
tifiable. Most business ideas aimed solely to attract the Fund’s support, in expectation that it
would prove sufficient to survive in the market, proved to be deficient. The incentive funds dis-
bursed by the Fund should be used as enhancement to ensure competitiveness in the market.

The Fund accumulates resources from special contributions, which are used to fund the employ-
ment and self-employment of persons with disabilities. The level of cash incentives, as the initial
funds for disbursement to employers and persons with disabilities, is determined on the basis
of the level of actual inflows. In the past period, the average cash incentive has been around
2,500 KM, which cannot fully cover the procurement of necessary equipment. Still, since these
are grant funds, this amount is not insignificant. An increased level of financial discipline is
required to ensure that all employers execute their legal obligations. Cooperation between the
Fund and the Republika Srpska Tax Administration, which is in charge of monitoring pay-
ments of the special contribution, is routine.

The expression ‘information is capital’ could certainly apply in our case. Inadequate informing
of employers about the options provided by the Law on Professional Rehabilitation, Training
and Employment of the Disabled is degrading for persons with disabilities in Republika Srp-
ska. On several occasions, the Fund has held round table sessions in numerous municipalities
across Republika Srpska secking to inform both employers and the disabled. Employers were
informed about these events through the local media, employers’ associations and direct invita-
tions, although interest was very frequently devastatingly low. Some of the legally mandatory
obligations of employers were published in cooperation with the ‘Finrar’ trade journal, pub-
lished by the Republika Srpska Association of Accountants and Auditors.

Better access to information remains key. We believe that the greatest effect is achieved when
persons with disabilities are aware of the possibilities offered to them by this Law. These persons
can be adequately informed through their own associations or federations.

The cooperation of the non-governmental sector with ultimate beneficiaries — persons with dis-
abilities — proved to be a highly significant motivation for such persons. In the procedure of pro-
curement of equipment through projects, the information given to these persons about the refunds
provided by the Fund was sufficient, as it permitted them to continue their commercial activities.

Progress in employment of persons with disabilities is reflected in the awareness of foreign inves-
tors. When presenting the economic potential of Republika Srpska, incentives that stimulate
employers to employ disabled persons should certainly be included.

The Fund has financed the development of the Jobs Catalogue for Persons with Disabilities’,
which was prepared with the assistance of the following institutions:
o the Coordination Board of Organizations of the Disabled of Republika Srpska;

o the Fund for Professional Rehabilitation and Employment of the Disabled of Republika
Srpska;
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e the Government of Republika Srpska Ministry of Labor, War Veterans and Disabled Per-

sons Protection;
e federations of employers’ associations of Republika Srpska.

The catalogue presents the jobs that persons with disabilities may perform in the following 14
sectors:

Mechanical engineering and metal processing
Construction

Forestry and wood processing

Electrical engineering

Textile and leather industry work

Health care

Trade

Catering and tourism

Cosmetics

Do B A

—
o

. Administrative jobs

—_
—_

. Agriculture and food processing

—
[\

. Graphics services

. Trades
14. Other sectors

—
|S§]

Within each of the above sectors, jobs are listed together with job descriptions and types of dis-
abilities for persons eligible for the specific job. The catalogue may serve disabled persons as a set
of guidelines for sectors in which they may work, as well as assist employers to include in their
job classifications jobs that such persons are eligible for. The catalogue is available through all
institutions that participated in its development.

Conclusions and Policy Improvement Recommendations for
Republika Srpska

Lack of information constitutes a crucial problem. It is necessary to inform persons with dis-
abilities as extensively as possible about the rights and opportunities offered to them by the Law
on Professional Rehabilitation. All information should flow through associations to individual
persons with disabilities.

To date, the Fund has successfully balanced its revenues and expenditures. The increasing num-
ber of beneficiaries of the contribution refund right illustrates the need to amend the exist-
ing legal regulation. This would entail an increase in the rate of the special contribution for
those employers who do not meet the established quota for employing persons with disabili-
ties (one person with disability per 16 employees), in order to secure increased funding propor-
tional to needs. The Ministry of Labor, War Veterans and Disabled Persons’ Protection has been
informed about the proposed changes, and it is expected that this topic will be addressed in the
near future.
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Increased financial discipline is exercised by the Republika Srpska Tax Administration to
enforce implementation of this legal provision by employers who fail to pay the special contribu-
tion. Increased monitoring is also required.

A more intensive cooperation of the non-governmental sector with the Fund may contribute to
increased employment of persons with disabilities.

Attraction of foreign investors would also constitute a significant solution for the employment
of persons with disabilities.

Employers need to abandon their prejudices and be made aware of the work potential of per-
sons with disabilities. They should consider the incentives introduced by this Law, and under-
stand the link it provides to improved market competitiveness, which would contribute to the
increased employment of persons with disabilities.
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Sources:

e  Republika Srpska Law on Professional Rehabilitation, Training and Employment of Disa-
bled Persons, RS Official Gazette no. 37/12;

e Data Base of the Republika Srpska Fund for Professional Rehabilitation, Training and
Employment of Disabled Persons;

e Jobs Catalogue for Persons with Disabilities, Banja Luka 2012, published by KOOIRS,
Ministry of Labour and Veteran Protection of Republika Srpska and Union of Employers’
Associations of Republika Srspka

e http://www.zzzrs.net/index.php/statistika/
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F BiH
SIF in BiH
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PwD
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Bosnia and Herzegovina
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Federation of Bosnia and Herzegovina
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